Faculty Caucus Meeting Minutes
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Approved
Call to Order
Action items:

Council for Teacher Education Faculty Confirmations

Dr. Stacey Hardin, SED, 2017-2020

Motion by Senator Enriquez, seconded by Senator Laudner, to confirm Dr. Stacey Hardin for the Council for Teacher Education.  The motion was unanimously approved.
09.08.17.01 Proposed New ASPT Disciplinary Articles

09.19.17.01 AAUP Report: The Use and Abuse of Faculty Suspensions
Senator Kalter:  When we last met as a Caucus, we were in the middle of looking at our proposed Sanctions policy and we had gotten through Article XIII, Section C.1.  Let me just find out if there are any follow-ups to any of that just in case, and I have a feeling that one of the follow-ups may have stepped out of the room for the moment.  But, no follow-ups from anybody who is here?  Senator Horst, if you can just remind me to go back at the end once everybody has come back into the room to find out if there were any follow-ups from last time, that would be great.  So let's start, then, to try to end our discussion of Article XIII Sanctions and we're going to do C.2, 3, and 4 all together because 3 and 4 are very short.  Do we have any comments, observations, suggestions about XIII C.2, 3, or 4?  
Senator Horst: In XIII.2, when you talk about the academic integrity, did you consider mentioning the Academic Integrity Policy like you did mention the other policies?  So, you mentioned other Policy 3.3.13.  

Dr. Dean: That would be a good inclusion.  

Senator Horst: So it's Policy 1.8, the Academic Integrity Policy.
Senator Kalter: If you’ll forgive me, I have a number of them, actually.  The first one is actually in the first paragraph under 2.  I'm wondering if, where it says, "The Provost may initiate sanction proceedings when there is a substantiating finding of a violation by an office or entity…" and then it says "such as," and it lists these four offices or entities.  I'm wondering if the "such as" is necessary.  Is there any other office or entity that could possibly have a finding of any sort?  In other words, by saying "such as," we leave it open to a fifth or sixth entity or office, and I'm not sure I'm comfortable doing that without specifying what that office might be.  And, by the way, I think I forgot to say that Professors Dean, Horvath, and Ellerton are back with us along with Dr. Catanzaro.  Go ahead, Professor Horvath.  

Dr. Horvath: I think we said "such as" for the exact reason you're uncomfortable with it.  We were not sure entirely how many external committees there were, or bodies there were, that might adjudicate whether or not a faculty person had violated some sort of rule, policy, or law.  So we listed examples thinking there were likely to be more that we hadn't thought of.
Senator Kalter: Okay.  Could you, by the way, pull the microphone a little bit closer to you?  In other words, were you hoping that we would fill in the blanks there and then we would be able to shut down the "such as?"
Dr. Catanzaro: I don't think we were hoping for that.  I think the examples listed after "such as" were intended to communicate the kinds of violations, the severity of violations that would trigger the process, or trigger the action, on the part of the Provost.  I can think just off the top of my head of another one if you wanted to attempt to create an exhaustive list (which personally I wouldn't recommend), but it could also be a police report or – I'm not sure how to succinctly put this – information from another law enforcement jurisdiction.  

Senator Kalter: Homeland Security, for example.

Dr. Catanzaro: FBI.

Senator Kalter: FBI.  Okay.  Let me get a little bit of faculty input on those and on the general idea of not making a comprehensive list.  Is that problematic, in other words, or is it what we would like is to leave it open?  

Senator Lonbom: I would just like to say I support the way this committee presented this, and it almost seems like it would be impossible, to me, to include some sort of exhaustive list and might not be very helpful in the end.  I appreciated them sharing examples.
Senator Kalter: Any other thoughts?

Senator Marshack: The wording "such as," I mean, you could add "but not limited to," but, you know, obviously there would be no way to.. (inaudible)

Senator Kalter:  I'll just reiterate, the proposed wording is.  We can change that if we think that that's too open.  

Senator Ferrence: I don't know that I'm contributing more, but I think for the reasons noted, leaving it open is very useful.  I am a chemist.  I'm a big advocate of our American Chemical Society.  Probably in the history of the organization, it's unknown whether they've ever revoked a membership, period.  Were that to happen, I would certainly hope something would happen on this campus if it was a faculty member and so to make an exhaustive list we would have to think of every conceivable organization.  You literally could be talking a 1,000-page document just for that list.  And to not give any examples, then you could get more petty things.  So I actually think it's captured quite nicely because these are pretty big, heavy-hitting examples and there still is a due process that takes place.  I mean, it's not that the finding is guaranteed; it's this is what allows the Provost to initiate.  So I actually like that it has the openness to go elsewhere but kind of captures the essence of it better be pretty severe to warrant initiating.
Senator Kalter: All right.  It looks like there's no dissent from that, so I'm going to move on to my next observation.  I am concerned about the fact that Integrity and Academic Freedom, Ethics and Grievance Committee are on this list not because of the severity or anything like that, but because both of these processes, the Integrity process and the AFEGC process, involve multiple layers of academic due process.  Just to cite the AFEGC one, we begin with a Faculty Hearing Panel that actually gives recommendations about what kinds of sanctions should or could be applied, and I think actually this ASPT document is going to help that committee to think about what kinds of possible penalties there might be.  So we've got that.  That person can then go to the Appeals Hearing Panel.  That person can go, then, or either person can go to the Executive Committee who can bring it to the full Faculty Caucus.  It then goes to the Provost who makes a decision, and then it can be appealed to the President.  So that's a possible maximum of five layers.  One of the things that we do on AFEGC is we make sure that anybody who is from the department recuses themselves off of the decision.  And so two things are happening here if we include Integrity and Academic Freedom and Ethics and Grievance.  One is that we end up getting in what I would consider a loop-de-loop of constant academic due process without a final…  You know, with appeal after appeal after appeal after appeal.  And I think that when you have a finding from AFEGC or Integrity, that sanction should just go directly to the Provost and not go back through the CFSC.  It seems like it's just…  Again, we're trying to keep confidentiality and that just again spreads the number of people who know what's going on.  With Integrity it works a little bit differently because actually you're very likely to have somebody from your own department who knows what's going on because we need the subject expert, but we still have three or four layers of hearing, appeal, etc.  So I wonder how URC talked through that part.  My biggest concern there is taking up a whole bunch of people's time, you know, all of that, but then in some cases also exposing what's going on to the CFSC as a layer where now our CFSCs do not have automatic recusal if you're from the department.  So, suddenly you've done all of this AFEGC process to try to keep it quiet out of the department and have other people making the decision and then it comes back in.  Any thoughts about that?
Dr. Dean: Thank you.  You make a very compelling case there.  I'd like to just explain one perspective for why AFEGC is in the list, but then I'm also going to turn it over to Chris, who will have more to say to that.  One reason it's on the list is because the last time we were here we reviewed DFSC originated disciplinary actions.  The separation between the initiating body and the review and recommending body is a principle throughout the document.  All DFSC originated, or initiated, disciplinary actions go up to and are reviewed through and recommended by CFSC.  Within the Provost originated actions, which is what's under consideration tonight…  So there's several different types on the table here, and currently the determination of penalties or resolution for substantiated violations under the jurisdictions of these entities are spread out across different bodies.  So, for example, the University Ethics Officer and the AVP for Research, a finding from those bodies is forwarded to the Provost who determines the applicable penalty or resolution in that case.  For the Office of Equal Opportunity and Access in the case of a violation of an anti-harassment or discrimination policy, that finding would be forwarded to Human Resources who would determine the applicable penalty.  One of our guiding principles, which we shared with you, was that disciplinary processes should be faculty controlled.  So in the proposal on the table, we bring those things back under faculty control by referring them out to the CFSC body.  In the case of the AFEGC, which is already a faculty body that speaks to another principle of ours, which is to have disciplinary processes that are clear and logical.  So we were really seeking for consistency across the board when these things come into play.  We didn't want a faculty member in this type of situation having to figure out, okay, which set of rules applies here?  But, Chris is one of our members who has had extensive experience on that body, so if you'd like to just speak a little more to what we were talking about.
Dr. Horvath: I was just going to add that when we wrote this we were under the impression that the AFEGC policies and procedures were in flux.  That there was a project to examine them, potentially revise them, clarify them.  So I think our overarching plan here where there's one group of committees or bodies that adjudicate, if you will, guilt or innocence and then our policy kicks in at the sentencing phase to decide what sort of sanctions apply and how and under what circumstances to apply those.  So, again, the idea was the AFEGC finds the faculty person guilty of some grievance or violation of academic freedom.  They send that finding of guilty to this process, and this process would then ultimately recommend the sanction to the Provost.  We thought actually we were trying to simplify things, not make things more complicated.

Senator Kalter: So, let's take it through.  You know, most cases only go to a Faculty Hearing Panel.  But let's take it through a case that would come all the way to the Faculty Caucus and then finally there is a finding.  Do we then think it's a good idea to send it all the way back to the CFSC for further determination of sanctions?  In other words, we would be fundamentally changing what the AFEGC process does and is.  And I understand what Professor Horvath is saying, that that was potentially in flux, although we actually never did talk about changing that part of AFEGC.  And there is something in AFEGC that says that each committee will make a recommendation to the Provost about what should happen, etc.

Dr. Catanzaro: I was just going to note that…  That's very helpful, and I hope this will be helpful too, is that when that letter comes to the Provost upon a finding at the end of the AFEG process, however far it goes, what currently happens is then the Provost informs the faculty member of what the sanction is, and that's the sanction.  Is the sanction appealable or simply the finding?
Senator Kalter: The sanction is appealable and actually usually the sanction is recommended to the Provost by the panel or panels.  
Dr. Catanzaro: But the decision is the Provost's.

Senator Kalter: The decision is the Provost's, so the Provost would decide whether to accept…  Right now it says accept or reject.  We are thinking of making that accept, modify, or reject, which is more like most of our other policies.  Once the Provost makes a decision, the last appeal is to the President.

Dr. Catanzaro: So, again, as Chris indicated, an overarching attempt was made here to delineate between the finding and then the punishment and so the thought was to extend that to AFEGC findings maybe despite the fact that there is already a lot and potentially three layers of faculty input and a final set of suggestions that would initiate the process.  The confidentiality piece, another thought, is an interesting complicated scenario.  There are cases in which the judicious acknowledgement of a finding and a sanction are in the university's best interest, the department's best interest as well.  For example, UC Berkeley might have had less negative –  negative publicity isn't the only concern here – but less difficulty with some of their high profile sexual harassment cases if whatever actions they had taken were…  Colleagues knew, well, we don't know all the details but we know something wrong happened and that something measured happened in response.  And so kicking it back to the CFSC and having potentially a few more people on campus aware of a situation under the general provision of confidentiality of all ASPT proceedings has potentially some benefits.  I'm not saying it's always a great thing, but it has potentially some benefits.
Senator Horst: I'm looking at Appendix 5, and the way I understand it, the CFSC is reviewing the facts of the case, so there is sort of a trial going on and then they recommend.  Could we limit it in certain cases where another body has gone through that process to just reviewing, like you said, the sanction itself as opposed to digging up all of the facts of the case that the AFEGC had reviewed?  Is that part of your concern, Susan?

Senator Kalter: Yeah.  I would even go further and say that the process at that point is done.  The sanction is recommended from either Integrity or AFEGC to the Provost and there you have it, right?  And the Provost makes a decision, and actually I have a question on Appendix 5 that will come into this later, but it's really deep layers of due process.  It's like enough is enough already, right?  You've had like 45 appeals.  Let's stop all of this.  Because one of the things that happens here is then it can go back through the AFEGC.  So then it's like, okay, so the AFEGC found you to have violated something and then you're going to ask the AFEGC to question itself later after this, right?  So I think…  We all want to give due…  You know my record is like due process, due process, due process, but at a certain point it's like, okay, enough.  You've had your due process.  You've had several bites at your apple.  Your finding is this.  We need to move on, right?  We have a lot of people involved in this.  I guess I'm not really convinced that it's better to have more people knowing about stuff.  There's a lot of people who know by the time it goes through either one of those processes.
Senator Ferrence: Just a thought in terms of…  Because part of it is in this document, right, we're still under the "such as" and we're giving four examples of "such as."  So even if we were to strike that last one because it's a "such as," it could still be initiated later because we haven't made an exhaustive list, right?  And I'm not advocating one way or another with it.  It's kind of if it's there maybe it gives people the idea that it could be initiated.  But even if you removed it, there would be nothing to stop the Provost from entering into the very loop that you're talking about because the "such as" does leave it open.

Senator Kalter: That also makes me nervous.

Senator Ferrence: I'm just pointing it out.

Senator Kalter: I understand where you're going there.  I think what I'm trying to distinguish between are processes that have had no academic due process, which is the Ethics Officer and OEOA.

Senator Ferrence: No, I understand that.  The semantics of whether the statement is in there or not doesn't actually substantively change what could happen.

Senator Kalter: Yeah.  That's why I was disturbed at the "such as" in the first place, obviously, right?  That it's maybe a little bit too open and could pull all kinds of things in.
Senator Ferrence: I guess that's where I like to try and trust my Provost.

Senator Kalter: Well, and that's kind of where I'm going too, right, that there's been quite a bit of process already.  Let's trust the Provost to either take the word of the AFEGC Committee, or the Integrity Committee and move on rather than having to go check with the CFSC to make sure that they're doing the right thing.  In any case, let's not belabor this one.  I'm going to move on to, I think I've got two others for the sanction stuff and then we'll go to the suspension stuff.  Just a minor thing in A where we say, "The notification will include the alleged misconduct," again, that kind of goes back to what Senator Horst said.  I'm wondering if we can just say "the original allegation of misconduct" since it's essentially already been…  In other words, the Provost isn't re-hearing it all, right?  It's like, here's the original allegation.  Here's what the finding was.  And similarly in B where it says, "a written response to the charges," I think that should be "a written response to the findings."  Same with letter c, "The CFSC will review the information regarding the allegation."  Now, I think it would be "regarding the finding" just to make sure that it's not constantly re-adjudicating the case so to speak.  The other question, the second to last question that I have on this section, in d, for some reason the DFSC/SFSC now finds out what's going on.  And I didn't quite understand there, or in g, if the DFSC didn't originate the sanction, why would they then suddenly be finding out about it?  Is that just a boilerplate carryover that was supposed to be stricken or was it intentional?

Dr. Dean: Well, it's intentional.  The DFSC at the local level is the most comprehensive repository of various faculty actions and would be a repository of disciplinary actions such as those covered in the proposed articles.  It would be important for the DFSC to know that and track that for an array of reasons, one of which is that disciplinary actions can be progressive in nature so it would be important to know if there were other things out there.  If another issue came before the DFSC, a separate issue or related issue, it would be important for them to consider the context of anything related that might have come before.

Senator Kalter: That's really helpful to understand that part.  I do wonder if, when Legal reviewed that, if there is a problem.  Like if there were an OEOA finding because of the state restrictions on who can know about those kinds of things, whether we would end up in an issue exposing those to…  I guess we've already sent it to the CFSC, so that's one layer of sort of letting people know who usually it would be confidential against, but is there going to be an issue with it going down to the DFSC level?  
Dr. Catanzaro: I walked through the entire set of proposed policies with General Counsel and that question never arose.  Nonetheless, I can say, can you confirm for this that we didn't just miss it?  I think that's a good question.  Again, I think the basic operating principle is that under our policies, faculty elected to the DFSC are functioning as a personnel committee are under the obligation of confidentiality and must know about some things, and now what's unusual compared to most individuals who are in that kind of position in most walks of life, let's say, is that people rotate in and out of those positions sometimes a year here, a year there if they're filling in unfilled terms, say on a sabbatical.  So, that is a little unusual, but still while you're on that committee you're bound by confidentiality and if the policy isn't explicit it's certainly implicit that when your term is up you're not free to share all your secrets with your colleagues freely, right?
Dr. Ellerton: I think it's important to note that the CFSC will submit its recommendation in writing to the faculty member, the DFSC/SFSC.  It's only the recommendation which would not necessarily have all of the details.  It would have a finding that there was something serious with decisions and infractions of particular policies, but it would not necessarily have, and indeed should not have, all of the details to the DFSC, just that there was something serious and there was a finding of that, and I think that would preserve some of that confidentiality without too much problem.

Senator Kalter: Okay, that's also helpful.  To make an analogy to what Sam was saying about it's like having a student who's plagiarizing in 45 classes but only each of the 45 teachers knows about it versus some central body.  And then what you're saying, Professor Ellerton, is that when it gets to g, the notification of the DFSC is simply what was the sanction, not what's going on.

Dr. Horvath: And just really quickly, part of that was also actually to protect the faculty person.  I mean, it's very difficult to think of a sanction that might be imposed on someone that won't have a negative effect on their productivity in some way.  They may be required to do some extra work or attend something, you know.  But it's difficult to imagine anything that wouldn't have affected their productivity.  So the DFSC is going to need an explanation anyway, right?  And the faculty person may choose to put that in their Annual Productivity Report.  We just thought it would sort of be in that faculty person's interest to squelch rumors or to make it clear what the reasons were.  It might also be part of the sanction that, say, after January of next year it's expunged and it's not to be considered in any way.  And again, the DFSC would have to be told that.
Senator Kalter: Anyone else?  I have one more, but I just want to make sure we got everybody along here.  
Senator Pancrazio: I'm having some difficulty hearing some of the conversation on occasion.  Chris, your voice came through.  You're the only one.  But occasionally I'd like to ask the people to speak up a little louder please or directly into the microphone.  

Senator Kalter: Okay.  I thought everybody was, but perhaps not.  Maybe when I turn aside like that?

Senator Pancrazio: When I do this is I can't hear you, so I'll do this.  

Senator Kalter: So let me say my last one, and this has to do with the other numbered communication that we sent out more regarding suspensions, but it's in number C. 3 of this section, and that is the phrase "corrective actions."  So, AAUP is kind of wary about corrective actions because they can end up going on indefinitely and so I wonder if you can speak to that.  Essentially the example that they gave is in their Use and Abuse of Faculty Suspensions report.  They talk about suspension as an independent sanction.  And then this case that I mentioned last time about University of New Hampshire – you've got to undergo weekly counseling, you've got to pay for it yourself, etc.  That's a kind of corrective action that could end up putting somebody into a situation where, while we may define something only going on for six months, it ends up going on for four years or something like that or it ends up in a kind of dismissal when it was only a sanction or a suspension.  So I'm wondering if you can say a little bit more about that phrase "corrective action" and if we could better understand, maybe re-define it, maybe use different words.  What are we looking at there?  
Dr. Dean: So, corrective action is, let's say a faculty member consistently shows up halfway late for their class through class or sometimes misses class entirely or something like that.  Let's say whatever happens through that process, it's concluded that there is some kind of time management issue or something.  I could envision a reasonable corrective action coming out of that that the faculty member would undertake some professional development to better manage his/her time.  That's maybe a good example, maybe a bad example.  What's different with what is in these proposed articles is that it is not the nebulous, never-ending corrective action.  Requirements have to be clearly stated.  The timeline has to be clearly stated.  This can't go on forever and forever.  And the acceptable documentation of completion has to be clearly stated so it's not a question of, are you done?  Did you do it well enough?  Are you successful in completing your corrective actions?  So we really tried to both provide for those if they're necessary – and this doesn't mean that a corrective action would always be recommended; this is just a provision in case it is – but it leaves that provision but yet also leaves a faculty member very well protected in terms of the specificity of what would be requested and the timeline and how we would know when that was successfully completed.  Is there anything others would like to add to that?
Senator Kalter: So, you're saying that in the definition that the committee is putting forward, it will always be something that is accomplished and accomplishable, not something that's like, we're going to wait until you do this until we lift the sanction, in other words, right?  I'm not saying that quite properly.  It will never just drag on and on.  It's defined, finite.  It will happen and everybody will move on.  

Senator Pancrazio: Senator Kalter, is your concern that, for example, if a faculty member is recommended for counseling, that this would be something that would go on…  Psychotherapy could go on for 15 years.
Senator Kalter: Well there's that, yeah.  That's true, too.  

Senator Pancrazio: Okay.  I think when they're talking about corrective action, they're talking about there are types of…  If that would be one of the sanctions, and I think it would be a very rare case, there are instances in which they call the termination of therapy.  Usually it's, here are some set skills to help a person manage a situation so that they are not…  I don't think that the goals are completely nebulous as they would with open therapy.  Usually the final words from an anger management approach would be, "After six months I hope to never see you again" so that there is a termination to that type of therapy.  So it is possible.  I think what it says here is that documentation of completion, I think it's completion of going through that process and I think that's what the committee is…  Am I correct in assumption that a person is being told they need to take these particular steps, but there isn't this kind of like, now come back and prove it.  Am I perceiving that correctly?  This goes to Chris, Sam, and Diane.

Dr. Horvath: Absolutely.  In the language, it says that the notification of the sanction has to include a timeline.  We assumed that meant, here's when you have to start by, right, and here's when that corrective action ends, and what you need to do to document that you've done that.  In the paragraph right before, in 2.g., we actually say explicitly start and end times.  We just assumed that that was…  That was our intent throughout.
Senator Pancrazio: From that, it doesn't sound like a person who is going to be, you know, at least they went through the process.  They got that feedback.

Senator Kalter: You know, I think that the problem that both myself and AAUP have is that there are some pretty serious ethical issues with ordering somebody to go into therapy.  Hopefully we will never do something quite like that, right?  Because, first of all, it doesn't work if you tell somebody to go into therapy and they're forced to do it.  It's not the same as if they chose.  But it's also unethical to force somebody to take a medical type of treatment.  But I'm getting the understanding from what URC is saying that that was not the type of corrective action that they really had in mind.
Dr. Catanzaro: I would agree with that, and I would also note that my understanding of the AAUP concern is with suspension, not with sanction, in the sense that making the termination of a suspension contingent on completion of a potentially ill-defined corrective action makes that suspension a de facto dismissal, which is a serious problem that we attempted to avoid.  This scenario here is whatever process found that you did X, which is unacceptable, and the consequence of that is that we ask you to do Y with this reasonable certification that you've completed Y, and then things are done.  So it's not like we will punish you until you are finished doing Y, and I think that is a difference… that makes an important difference here.
Senator Kalter: Yeah.  It does show up again.  The same language shows up in all of the articles.  So I'm bringing it up here, but it shows up in the Suspension article and also the Dismissal article, so just to put that there.  The only other thing I had, which also applies to all of the articles, there is no appeal on the flow chart in Appendix 5 to the President.  Is that what we want?  In ASPT policy, the President is not an appeal for things like performance evaluations, for example, but is for promotion and tenure – I'm trying to remember, is not, I think, for post-tenure review if I remember correctly.  So is that what we want and is it what we want for each and every one of these?  I could see potentially that's wise in a sanctions case but maybe that a suspension or dismissal case it might be more problematic to leave the President out of the flow chart.
Dr. Horvath: The President is the final decider on the dismissals.  You're correct on the other two, but on dismissal it's the President.

Senator Kalter: What do people think about that?  Is that right for sanctions to leave the President off the list?

Senator Horst: I think maybe we might consider it for suspensions. I can see sanctions…  I'm not sure that needs a presidential review, although I'm really still concerned about this AFEGC loop, and you're saying that AFEGC cases can actually go to the President.  This is really troubling.  So, you think about somebody who violates the Code of Ethics.  Would that go through this system first or would that go through the AFEGC or both?

Senator Kalter: Generally speaking, now it would go through AFEGC.  Currently, our process for a Code of Ethics violation is AFEGC.

Senator Horst: And so in that scenario, then, something that would be a sanction would then be appealed to the President if it went through the AFEGC.  But, back to my original point, I would think suspensions should be appealed to the President.  Can you talk about your reasoning for just having dismissals appealed to the President?

Dr. Dean: We're all looking around.  Who wants to speak to that?  Whose turn is it?  We considered the President the ultimate authority, or ultimate entity, when it comes to parting employment and at that point the President absolutely should be involved, but we felt that below that, we really tried to keep the entire thing as much within faculty and faculty entities as possible.  So we felt that if a person was faced with a sanction or a suspension and there is an appeal within that already to a faculty body, that should be it.  That should be the end of it.  You shouldn't be able to run around the faculty judiciary process and appeal yet one more time.  So that was one of our lines of thinking.  Is there anything others would like to add to that?
Dr. Catanzaro: I think we focused on appeal processes within the faculty governance system as opposed to outside of it, but perhaps that wasn’t (inaudible) 

Senator Horst: So to be consistent, would you recommend, for instance, that the AFEGC not be appealable to the President unless it's a dismissal case?

Dr. Horvath: Part of the problem with the AFEGC thing is, again, I guess mistakenly we were under the impression the AFEGC policies and procedures would be re-written to be consistent with this.  If that's not the case, then, yes, we've got a major confusion here.  But we thought all of those policies and procedures were in flux and that they were all going to be reviewed, and we assumed that there was space or room in that process to have those re-written to be consistent with this policy.  We thought this was the over-arching disciplinary policy and all the rest of them need to be made consistent with this one.  
Dr. Dean: And at this point the only point of difference would be that at the end of the AFEGC process the sentencing piece, or the recommended sanction, that would go to the other body within the disciplinary processes to be consistent with all the other disciplinary processes.  AFEGC would still hold full purview over everything that's always been within its purview in terms of investigating and reviewing the situation and determining a finding.  And in that case, then that would resolve the conflict here that in some processes there would be an appeal to a President and in some processes there would not, if they were brought into alignment.  Jazz hands, over there, did you hear me?
Senator Ferrence: So I'd just like to offer it as a perspective of, you know, I'm a chemist, again, so what do I know about such things?  But I know that as a chemist faculty member I was handed something in those days called the Buff Book, which is the ASP guidelines.  And it was probably at least a decade that I was here as a faculty member at this institution before I realized that anything could affect my standing within the university, potentially, other than something that was in that book.  So, my concern is the talk of the AFEGC here is good, but it's going to take a faculty member 10 or 15 years at this institution before they realize that body, unless they're in trouble, exists.  And it certainly even looks, from Appendix 5, like there's only two bodies on campus that can initiate some sort of sanction against faculty members.  That's the DFSC, the SFC, or the Provost.  So if I was reading as a new faculty member my rules which I am essentially handed, I would be completely blindsided if I was told I'm being sanctioned by the AFEGC.  I'm like, they have no authority to do it.  Right here, the document is very clear.  And I appreciate what it's saying there was an assumption, but as a faculty member from the perspective of somebody who didn't look at a lot of legal things pre-tenure (they focused on trying to get their productivity done), I never looked further than the ASPT guidelines as to what my rules were for my employment.  And so I'm a bit concerned because I think you might have a lot of faculty that would be hired that would be unaware of other policies and procedures of the university until they were afoul of them, and that could be a broader discussion.  But I really like the idea of having the AFC (I even get the acronym wrong) you know, come into line so that…  You know, as a faculty member I want one place to look first, and the place I'm going to look is whatever color the book is this year.  So I'm just offering that as my perspective as somebody of…  I'm not going to sit down…  I mean, nobody ever handed me a manual when I got here other than that book, so I assumed that was the rules.  
Senator Kalter: Thank you.  Other comments?  One thing that I'll just put, to put some other context to that, is that I anticipated when we started this process like two years ago that the main problem that DFSCs would bring to us is that they don't want to get into the disciplinary game.  And I'm actually quite surprised that we haven't heard that from them, but I have a feeling that we might start hearing it from them once this policy gets passed.  So that's another way to look at that especially because Academic Freedom committees…  And I guess you're not suggesting at all that we get rid of the Academic Freedom committee, but those are standard around the country, right?  And we have been working…  This is one of the reasons why what was…  You know, I don't think that the policy was so much in flux as the procedures, trying to nail down the procedures so that they would always be the same every time somebody goes through the system.  And that brought up policy changes, but it wasn't necessarily the main thing that we were after.  But that committee has a charge that's in our ISU Constitution.  That is what forms that committee.  And it also in the policy says that it's supposed to be publicized every single year just like our ethics exam is supposed to be publicized (state ethics exam).  And so we're trying to make sure that that happens because I think that you're absolutely right.  The people get the Buff Book, but then they don't get the AFEGC notification or for a long time they didn't get the Ombudsperson notification or this or that.  We're trying to make sure that that communication piece is there so that that would help that, essentially.  
Anything else about the sanctions piece?  I'm not sure whether we should do this tonight or not, but there has been so far one DFSC that has given us feedback.  By the way, we sent out the policies to all of the DFSCs, CFSCs, FRC, the AFEGC, and OEOA, et cetera so that they could also take a look.  They're going to get us back their point of view by November 1st.  MQM’s DFSC met and sent us some questions that I think may be apt as we're going into the Suspension article.  And, by the way, our hard stop time tonight is 9:30.  I didn't announce that.  They say, "What are the kinds of possible infractions that would trigger this three-step process of a sanction?  What kinds of trespasses would trigger which responses?"  And so we have this general statement that it would be violations of laws or policies or what have you, but I think that what they are looking for is more detail.  What kinds of things would never rise to the level of even a sanction?  What kinds of things would get a sanction?  What kinds of things would get a potential suspension and all of that kind of stuff.
Dr. Ellerton: I can make a few comments on that, and I should add that the preamble to that question included a comment about the three-step process and we interpreted that as the sanctions, suspensions, and dismissals, which we did not regard as a three-step process.  In other words, there's no assumption that any infraction will trigger a three-step process starting with a sanction, moving on and moving on finally to dismissal.  That was never, ever part of the considerations.  So I wanted to put that to rest.  One of the comments I had about providing examples, I think it could be more useful…  You heard the debate just now about having some examples "such as" and as soon as we put examples down, there is a temptation to say, "Oh, but this doesn't fall under the possibility of a sanction or a suspension," and it preempts some of the possible considerations of infringements.  So what I would, in a sense, urge faculty and Faculty Caucus to do would be rather than attempt to define specific examples – I mean, we could give some tonight.  We did consider various ones in our discussions to say, now, where would this flow?  Is this covered?  But I believe that if we start talking about examples within Faculty Caucus that we might distract from the very discussion of the articles themselves.  And what I would urge faculty here to do would be to think of examples that might be non-examples that have concerns about whether they are covered by the articles.  It's in a sense, we…  In chemistry and mathematics, we look for non-examples to disprove or to challenge existing structures and that is the sort of thing we can do here.  We can say, look, in the case of - and I can give an example - someone who (it's one I dealt with at a different university so there is no implication here) had a problem with alcohol.  A very serious problem.  He was a brilliant teacher.  How should that be dealt with?  Can that be handled through the sanctions process where there is an action put in place to help that person?  He wanted help.  He came for help and asked for help.  What can he do?  Can he go through a program, et cetera?  So there's one example.  And this would be covered here.  He might come before DFSC, he or she, and DFSC would say, look, we'll give you time.  We can switch classes.  We can restructure.  That's within the articles at the moment.  We can give you some different duties to give you time and opportunity to address that concern and come and report back to us.  It can be handled at the much less formal stage.  And so that sort of infringement, if you like, where he didn't come to class.  He wasn't fit to come to class.  That it was dealt with less formally and handled in that way to the satisfaction of everybody, whereas you can imagine how a situation like that, if it was handled without these articles, could go out of control and the person could be just dismissed.  But these articles protect a person like that.
Dr. Dean: If I could summarize, recap, some of what Dr. Ellerton said and add to it, I think one of the underlying themes in a question like that is a fear of whether disciplinary policies would be misapplied or whether they're adequate.  And one thing we discussed is that the university already has policies in place to which faculty agree to observe when they are first employed here.  So our proposal does not create any new causation for discipline.  It simply is a mechanism so that if a policy is infringed, then the proposed articles could come into effect.  As far as regarding the unspoken fear of a misapplication, each process that's outlined in the articles is intended to protect faculty from malicious or unjustified claims of infraction.  At the same time, the aim is to have processes in place that make it possible for the university to impose an appropriate sanction or suspension or even a dismissal if it's a case that truly warrants it.  And at any time during the process, faculty members have a mechanism for an appeal and they have mechanisms to file a grievance with the AFEGC.  So we already discussed that the origin, or the locus, of concern that could trigger disciplinary action may come from either the Provost or through the DFSC.  In the case of the Provost, we discussed some of the aforementioned offices or entities through which a finding might trigger disciplinary action.  And the policies that are pertinent to all of those university entities and the procedures for violations are already clearly delineated within our university policy, so we didn't see the need to really repeat those as examples within the proposed articles.  Then, with regarding the DFSC, those locally originated disciplinary actions, the articles themselves do not attempt to define specific examples of infringements because to do so, as Dr. Ellerton suggested, it would have the potential to both limit types of infringements to those specific examples – well, if it's not on the list it can't be disciplined – and it could also distract the individuals involved by forcing them to have to consider how the said infringement is consistent or inconsistent with specific type of examples.  Another issue we ran into was something akin to what Senator Ferrence alluded to earlier, which is what the sheer volume of something would be if we tried to encompass all types of examples.  So faculty handbooks and policies vary across our departments and our schools and our colleges, and these ASPT documents need to speak to the whole of the university while still allowing for local governance at the unit level.  So I do think it's a great question that was asked, and I do think that if there are units that are concerned with defining specific examples of disciplinary infringements, they may wish to subsequently undertake revisions within their own local department, school, or college documents to begin specifying examples within their local purview.

Senator Kalter: I was hoping that you would go to that last one.

Dr. Dean: So we would rather react to a question of, will this apply into the said documents versus to try to sit here and generate example after example.
Senator Kalter: I was hoping that you would go to those DFSC local documents because I think that's partly where this will be resolved to protect people from going too far and using this willy-nilly about every little, as I said to the URC, seriously annoying things that other faculty members do that really should never be sanctioned because we don't want to get to that level on our campus because we're all really annoying, frankly.  We all do things that annoy one another, but that should never be an issue here.  Is there anybody else who has anything about the sanctions article?  Senator Blum, I know you sent an e-mail to me earlier in the day.  Has this been covered?
Senator Blum: I am a little worried about the portion of reassignment, that part.  We talked quite a bit about that last time.  I totally get the need for it and why it's there.  I could see utility of it.  At the same time, I spent the past couple weeks since we last met thinking about that and that it really…  I mean, by definition although tonight the conversation kind of brought up… there are many ways that it could affect your productivity, any of these sanctions, but certainly this one of all of them, all right, is a doozy in that area.  All right?  So, reassignment off of teaching, absolutely can see a perfect reason why that might be.  But that's a huge imposition into instructional freedom, right?  Okay?  So maybe justifiably needed, right?  But if you can't teach, at least for the time period (year, six months, whatever it is, a semester), you've just taken that ability away.  You've removed it, right?  On the other end of that for, say, scholarship, we're going to pull your scholarship time away, release time for scholarship.  So now there's another pretty significant…  And I could imagine things where these were perfectly appropriate, so I don't really question that.  I worry because we had some discussion last time about that it is a severe consequence, and I couldn't figure out a way to…  I didn't think the language itself was wrong and I read through those procedures and there's lots of detailed procedures and levels of review, but at the same time I have this sort of nagging feeling about that is a pretty significant sanction and that the impact on various kinds of academic freedom, particularly in the two that I just mentioned, would be substantial.
Dr. Dean: Would it be your view, then, that the university should have no right to reassign faculty from teaching or from scholarship if a situation warranted it?  If there was an infringement or a violation of policy, if there was a type of action warranting discipline, is it your view that (and my understanding is that your view is that) the university should not have the right to make such reassignments?
Senator Blum: No.

Dr. Dean: Because I agree with you that it's very serious.  I agree with you, too.  I would hope I don't ever see that, and I think in putting these things on the table, we're very clear to define them as progressive.  To state very clearly that the most minimal sanction should be applied first and it should never get to a place like that unless it was something egregious or it was things that built up.  I think also the reason that there are several different faculties built into the process would be so that there's multiple layers of review.  That there would be entities and people involved in different bodies, like yourself, asking exactly those questions so that if at the end it came out that Professor So-and-So needed to not be teaching class X in the coming year, that that would be a very seriously thought out and faculty agreed upon conclusion.  Because you're right, they are very serious.  They are very serious.
Senator Kalter: There are two things that I think can be brought up here.  One is that everywhere in this policy it says that no sanction or suspension or dismissal will be imposed without going through the full process including appeal to the AFEGC, which addresses your question about academic freedom issues, right?  And that only then will a sanction or a suspension or a dismissal occur unless there is the imminent harm issue or a legal proceeding or what have you that would trigger some other more rapid thing, and even then we would have due process.  So that's one thing.  But I think that your concern, and Senator Horst expressed this last time and it might have been expressed by a number of people, is AAUP talks about suspensions being tantamount to dismissal and we are talking about partial reassignments or temporary reassignments being tantamount to suspension, essentially, right?  That it seems like there is a really hard line there, or a soft line maybe is the way I should put it, that why is the ability to temporarily reassign somebody in the sanctions part rather than in the suspensions part?  And I think that gets to some of the heart of what you're saying.  If this is really, really serious and even if it's phrased differently, why is what would amount to a partial suspension treated differently from a suspension, period?  Am I articulating that?
Senator Blum: I would say it's a good…  Compared to the other things on the list, it's a significant difference, right?  And so it is effectively a partial suspension, right?  And, you know, it's a suspension of one kind of duties in exchange for another kind of duties, right?  And I absolutely believe in the sanction.  I believe it's basically what's stated there needs to be in place and the university should have that ability to do it.  At the same time, there's sort of this other edge to it of, like, hopefully no one would ever abuse it but it's in a place where it could be.

Senator Kalter: Well, I had a feeling that this was going to happen.  That we were going to spend most of the night on Sanctions, and its 9:22 so we're not going to start on the Suspensions article.  Despite having made sure to get you the Uses and Abuses of Faculty Suspensions from AAUP, I think we should respect our hard stop time here.  Does anybody have anything else about the sanctions stuff before we put a close to the information item on that one and next time we'll move to Suspensions Article?  We're obviously, I think for some of the things that have been brought up we're going to have an easy time making the revisions.  In other cases it's going to be a little bit more difficult to figure out where to go with things.  If you have ideas about wordings, about solutions to large problems, please send them my way and we'll see what we can do with the drafts that are going to eventually come back as action items.  Do we have a motion to adjourn?
Adjournment

Motion to adjourn by Senator Dawson, seconded by (inaudible). The motion was unanimously approved. 
