Faculty Caucus Meeting Minutes
Wednesday, September 23, 2015
(Approved)
Call to Order

Senator Kalter called the meeting to order.
Meeting Conclusion Time
Senator Kalter: I am thinking hard stop between 8:45 and 9:00 tonight because we are starting a little earlier.

Roll Call

Senator Lonbom called the roll and declared a quorum. 
Approval of Faculty Caucus Minutes of Wednesday, September 9, 2015

Motion: By Senator Hoelscher, seconded by McHale, to approve the minutes. The minutes were approved by the Faculty Caucus, with the exception of Senator Troxel, who abstained.
Nominations for Vice President for Student Affairs Search Committee
Cindy Ropp, MUS
Michaelene Cox, POL

Oforiwaa Aduonum, MUS

Diane Dean, EAF
Motion: By Senator Clark, seconded by Senator Hoelscher, to approve slate of nominees. The four candidates were unanimously approved. Three nominees will be chosen by the President.

Confirmation of Faculty Representative for the Academic Planning Committee
Bill Anderson, FCS, 2015-17

Motion: By Senator Bantham, seconded by Senator Troxel, to confirm the candidate for the Academic Planning Committee. The motion was unanimously approved.

Proposed Revisions to ASPT Policy – Discussion
Senator Kalter:  I have chair’s comments, but before I do that, I want to introduce our guests. They are Doris Houston, SWK/URC Chair, Sam Catanzaro, Diane Dean, Vice Chair of URC, Bruce Stoffel, Provost’s Office/URC member.  Thanks for being here.
For the discipline, suspension and dismissal proposed policies, during the period from May 2007 through about Spring 2012, Chairperson Holland was made aware of two suspensions of tenured faculty members.  Even where I know some of the facts of those cases, I will not be sharing any further information about them publicly.  Suffice it to say that the cases caused concern on the part of Chairperson Holland regarding nationwide principles of academic due process, and the connected understanding that if a suspension were to occur in the absence of academic due process such a suspension would be tantamount to summary dismissal, as the American Association of University Professors observes.  At the time, the University had no policies on suspensions, which put us at risk either of not following academic due process or not following a uniform process related to it.

As a result of discussions with one or both of the faculty members in question, Chairperson Holland made the decision—I believe in early Fall 2012—to ask Assistant Provost for Academic Administration Sam Catanzaro to draft language clarifying, and possibly augmenting with respect to issues of suspension, our general university Policy 3.3.9 Proceedings in Faculty Academic Freedom, Dismissal, and Non-reappointment Cases.  Rather than consulting with members of the Executive Committee prior to this request, for obvious reasons related to confidentiality, he informed its members soon afterwards. 
Because the Faculty Affairs Committee already had Policy 3.3.9 on their task list, they received the initial drafts regarding suspension and dismissal in January 2014.  At the Executive Committee meeting during which they were distributed Chairperson Holland indicated that he had asked Sam to consult with the University Review Committee as well as Faculty Affairs.  Also at that meeting, I raised a concern—after having read the AAUP reports related to the issues—that there was no provision in our policies for gradual discipline.  Given that AAUP defines partial disciplinary reassignment as a form of suspension, I was concerned that we not throw the book at people as a first and last resort.  The Faculty Affairs Committee kindly invited me to consult with them regarding this recommendation and I therefore had a lengthy meeting with Senator Horst to discuss the relevant AAUP documents and my concerns.  The recommendations that resulted from Faculty Affairs’ discussions were then forwarded to Sam in Spring 2014 and to URC in Fall 2014 following FAC’s review of a revised draft.  Sometime between late Spring and late Fall 2014, the various committees, administrators and Senate leaders had come to consensus that the policies were more ASPT policies than university-type policies of the kind we post on our general policies website.

So that is the history of the formation of these articles.  This lengthy policy requires a long process in order to create sound, clear articles that protect both faculty rights and university interests.  Although the process has already taken a few years, we still have to take our time and do our part to contribute thoroughly and properly to the formation of the policy.  

With people’s careers and reputations at stake, we have to move deliberately, involving as many different constituencies as possible.  Revising previous drafts does not signify that we lack trust in previous committees; it acknowledges that our ASPT processes themselves involve multiple layers of committee to ensure that all perspectives and all local rules and national advisories and recommendations have been considered.  The Faculty Caucus is in a unique position in this process.  We are the body best able to gather the widest array of perspectives as well as to have the widest array of representation in our shared governance structures.

We will be putting selves in the place of several possible actors here:  unjustly accused; justly accused but with a case for lesser penalties; justly accused with a strong university case; DFSC members; chairpersons of departments.  While the unjustly accused can be any one of us, the most frequent case is the justly accused with a case for lesser penalties.  Guilty or not, everyone equally deserves thorough due process.  We must keep all of the actors in mind, to work toward a policy that protects academic due process and applies penalties no harsher than the gravity of a circumstance while still allowing faculties of universities to exercise their obligation to dismiss from their ranks any members who are deemed no longer fit to perform, or no longer capable of performing their professional duties, or who are found to have engaged in malfeasance unworthy of a faculty member. 

I would also ask this:  If you happen to know any of the facts of a suspension case, please keep those details to yourself, or if you feel that the disclosure of the facts is pertinent, please contact me first—outside this open meeting, rather than during it—to discuss those facts so that we can mutually decide whether it is advisable to go into Executive Session to inform the rest of the Caucus.

My suggestion is that we start tonight’s discussion with a call for general comment about the four proposed new articles as a whole; then move to discussing Article XI; then XII; then XIII; then XIV.

Does that sound like a good plan?  [Senators assented to the plan.]

One more thing before we begin:  We have received comment so far from 2 DFSCs and 3 faculty members; unless those are up front in their email messages, I have not yet looked at or considered the details of their comments.  The deadline for comment from the faculty and our ASPT committees is November 1, 2015.  So our discussion tonight will be a prelude to work that is currently anticipated to occur in November, December and Spring semester.

Let’s start with general comments about the four proposed new articles as a whole.

Senator McHale: Without disclosing any particulars, I am interested in those two cases that you talked about or any other cases, when previously have we found the need to take such disciplinary action? Under what circumstances, for what violations? Just as a point of information to frame the conversation.
Dr. Catanzaro: In circumstances when there was a question of possible violations of the law, speaking very generally, possible endangerment of students, questions about fitness to function as a faculty member. Fitness in terms of just being able to do the job as one once did, let’s say. I don’t know that I can give you any more detail unless we’re in Executive Session.  Where there is a question that a student has been or could be endangered or a faculty member can’t do his/her job any more.
Senator McHale: They can’t do the job anymore? Does it mean that they have physical limitations or that they just don’t teach to a standard that is acceptable anymore?

Dr. Catanzaro: By our current policies, it could be either. 
Senator McHale:  Thank you.

Dr. Catanzaro: It’s a good question. I will also note, that as far as I know, and I think most of us on campus know, a dismissal of a tenured faculty has happened once in the history of ISU. I think that case is more or less a matter of public record within living memory.
Senator Kalter: I am not sure it is beyond the fact of it.

Dr. Catanzaro: Okay. It happened and I remember reading a Vidette article about the precipitating event in which there was concern about inappropriate contact with a student.

Senator Kalter: Other questions or comments about the general set of all four articles together?

Senator Crowley: In the event a faculty member is accused of something egregious, like we have heard, what appeal process is available? How long does it take to confirm and to make certain there is indeed a reason behind the accusation?
Dr. Catanzaro: Depending on the level of severity of the offense and the considered sanction, the timelines are somewhat different. The draft policies do lay those out under a sanction, a suspension or a dismissal, there are appeals built into the process, which is a standard AAUP recommendation, and there is involvement of faculty committees. There is provision for the process to be initiated by either the administration upon learning about a situation, in which case, it then gets referred to the appropriate DFSC/SFSC, or it could be initiated by the DFSC/SFSC. It goes through that committee or another appropriate committee. In the case of dismissal, the Faculty Review Committee is the body that would hold the hearing at which the faculty member being considered for dismissal would have the opportunity to make his/her case. After that decision is rendered, a recommendation is made to the provost and there is an appeal to the president in that process.  Did I answer your question?
Senator Crowley: Are we comfortable with those processes being written out and well clarified? Are they spelled out very clearly and differentiated across three different scenarios?
Senator Kalter: I am not sure whether you are asking the philosophical question or the logistical question because there is when these policies started to be talked about, there was concern both about the fact that they were not written down and about the fact that they might be. So indeed your question is an apt question for debate. The other thing that it sounds like you are asking is are we comfortable with the proposed language and how it writes those things down and whether there is sufficient time for somebody to make a case for themselves as well as not too much time so that they linger.  Am I correct?
Senator Crowley: All of those things. Yes.
Senator Kalter: I also will partially say something. The concern clearly, though Sam has just explained parts of what is in the proposal, is that, in fact, we have nothing for progressive discipline. We have nothing for suspension. Our dismissal policy currently is that we follow AAUP.  Our ASPT document currently refers us out to an external document that based on what you might call best practices around the country based on cases like this and what has gone badly and how to prevent that from going badly.
Senator Cox: From Sam, I understand that there are three categories or three examples of issues that might come before us in this matter. One includes illegal acts; the other deals with inappropriate behavior toward students, and the third is fitness of office. Would there be other examples, perhaps academic dishonesty that doesn’t fit into those categories?
Dr. Catanzaro: Yes, I think Senator McHale’s question was primarily about suspension or dismissal and lesser sanctions might be appropriate for violations of policy after findings of ethics violations by AFEGC. Certainly the Academic Integrity Policy, which is well detailed in contrast to the current state of the policies we are discussing tonight. That goes through the Academic Integrity Officer and a committee investigates that and makes recommendations to the provost and that may result in some kind of consequences. And of course, an appendix to the Code of Ethics includes the professional relationships policy, which has statements about how one interacts with one’s colleagues as well. Violation of those policies or those principles and standards could fall under and would generally, I think, perhaps fall under the sanctions policy as opposed to the suspension or dismissal policies unless there was a question of danger to somebody, which is when suspension would be considered.

Senator Cox: Reading into Senator McHale’s question about fitness of office. I want to express some concern about the interpretation of fitness in carrying out one’s duties. There may be times when a faculty member is temporarily unfit or a case where the faculty member hasn’t been given ample opportunity, for example, to bring up his/her regular or expected duties. Those kind of extenuating circumstances. Would our policy permit that kind of negotiation or flexibility? 

Dr. Catanzaro: The bar is very high to conclude that someone is no longer fit to be a faculty member. Certainly, we have other mechanisms. The whole idea of cumulative post tenure reviews being triggered after two unsatisfactory annual performance evaluations in any three-year period is part of the process of working with faculty who are having performance difficulties to provide feedback and a plan for responding to that feedback and potentially support for doing so. The scenario of getting to the point of considering dismissal might be after a couple of cycles of such attempts at remediation. That wouldn’t be required and there is no statement in the draft that URC is recommending to Caucus that provides any sort of quantitative…one needs to go through the post-tenure review cycle a certain number of times. That would generally be the kind of scenario that we would be looking at. Repeated unsatisfactory feedback attempts to correct, compiling evidence over a substantial, admittedly not quantitatively defined time period before taking such a major step in considering dismissal.
Dr. Houston: Based on the current feedback, is your concern that the document needs to be more explicit regarding potential scenarios for the fitness of office in particular?

Senator Cox: On my part, that would ease my concern to at least have several examples as some sort of guideline. I might be fearful that there would be, not that I would anticipate this administration or any individual, targeting someone and charging them for unfitness of duties broadly speaking. They are unfit because they are not collegial. They are not fit because their research has taken a different direction. They are not fit…Do you see where I am going?
Dr. Houston: So there is more room for subjectivity?
Senator Cox: Yes. Thank you.
Dr. Catanzaro: Point well taken. I would note that our current policy does list possible causes for dismissal and unfitness to perform duties of a professor are already in the list. So that possibility has existed I believe as long as there has been an ASPT document. That phrasing has been there as a possible reason for dismissal. We are talking about a step that will be taken very, very rarely and only under severe... That said, we want to make sure that unwarranted charges are not encouraged by the existence of the policy. Even if one goes to the hearing and presents the evidence and the FRC recommends to the provost this looks like someone who rubs other people the wrong way, but functions fine as a faculty member, is not unfit to continue. We recommend against dismissal. I don’t think any of us want to go through that because the timeline for that dismissal process is more than an academic year to allow for all of the due process and the vetting and discussion and appeals, etc.
Senator Kalter: Senator Cox, I just also want to follow up. The American Association of University Professors is pretty strong in its statements about uses of collegiality guidelines. They are rather against that, and even use of post-tenure review as a sort of a road toward dismissal. Thanks for bringing that up because those definitions of when does this rise to this threshold are important for us to think about.
Senator Lessoff: I was going on some of the same lines. The phrase lack of fitness. Presumably that couldn’t be used legally to dismiss someone, for example, who should be on disability.

Dr. Catanzaro: Right.

Senator Lessoff: A lawyer would not be able to support it.
Dr. Catanzaro: And we would not pursue that.

Senator Lessoff: Senator Kalter raised this too, the violations of laws, there’s like smoking on the quad and then there is larceny. That phrase, violations of laws, how could that be implemented? Then there is a question of the legality of the phrase “harm to the university” because in places people have run into dismissal procedures just because they are outspoken people or people who are obstreperous in their criticisms of university policy. They go to the press and say the university is badly managed by a bunch of scoundrels. That might not be true, but I think most of the people at the table would say that falls under academic freedom.  I am wondering about the phrase, violation of laws and these repeating phrases, harm to the university. What does that mean legally?
Dr. Catanzaro: I’m thinking about harm to the university. Again, it is not intended, and perhaps it needs to be clarified, that any harm to the university would automatically trigger a disciplinary action. It could and it goes back to the exercise of judgment. There is also the punishment matching the crime. There is also a provision in the faculty rights section of proposed Article XI, Section B, Faculty Rights, that notes that these policies are not intended to violate academic freedom. So if an action that harms the university’s reputation is covered by academic freedom, we wouldn’t pursue suspension or dismissal or sanction because of the protection of academic freedom. So nothing contravenes academic freedom. Now there may be disagreement as to whether something is covered by academic freedom or not and the process then may play out to allow a faculty committee to make that determination.
Senator Lessoff: I can’t imagine current leadership doing something like this…
Dr. Catanzaro: Right.

Senator Lessoff: But it sounds like that could happen and it has happened in past times and at other places. I am wondering because the University Counsel represents the university, so they would be inclined to interpret that phrase in a way that protects the interests of the university. Like somebody leaking information. Those kinds of things.  That kind of stuff goes on.
Dr. Catanzaro: Impinging on academic freedom of our faculty harms the university too, so we weigh that as well.

Senator Winger: Is there any reason for a phrase like harm to the university except to grant discretion to the administration to use it?  I think it is an empty phrase, the only point of which is to create discretion. So if we were at that stage in the process, I would just move to strike it.  You are hemming it in with all these qualification, but if that is true, just strike it.
Senator Kalter: I agree completely with Senator Winger that one of the reasons why the AAUP is very suspicious of that are the reasons that Senator Lessoff brought up and we want a very narrow definition of harm to people. There are apparently on some campuses instances where there is research material or property that can be either dangerous to the campus or destroyed in ways that would be harmful, but really what I think we want to focus on is when there is an imminent danger or imminent threat to people on campus. 
Senator Rich: I will read that particular clause because it leads into my question, which is slightly different, but it says imminent harm to the university, reasonable threat of imminent harm to the university, including the faculty member in question, students, other employees or where credible evidence of adequate cause of dismissal is available. There is some language that uses by example the people aspect. So I will note that. My question is more about the imminent part of imminent harm and that is about timing. It seems to me that there is in some of these extreme cases a critical balance between the timing of action to protect against that imminent harm and adequate due process and consideration of alternative paths, etc. So I wonder if you could comment on the pace at which initial action can occur. Let’s stay with suspension, perhaps, which is meant to be the faster paced action by these guidelines and how the proposed language alters that from the status quo.
Dr. Catanzaro: The pace can be as quickly as it needs to be given the imminence of the threat or the level of concern or the urgency. The second part of the question, how does it differ from current?
Senator Rich: How are we changing that pace versus the current?

Dr. Catanzaro: In the very unusual scenario where we might think we need to do something like a suspension, and I will say something like a suspension because we don’t have a suspension policy, we would move carefully but as quickly as we felt we needed to protect whoever needed to be protected. The difference is that this provides a framework in our policy and will go through a process of having been vetted by one internal committee of the Senate, one external committee of the Senate, the URC, and the Caucus. Thoroughly vetted, discussed and amended as necessary and then we will provide a framework for going forward. I do note in one of the discussions, one of the committee members says it sounds like we are trying to make it easier to fire faculty members. One could also say by codifying this and making clear what the due process is and putting in place all of the appeals and having that be more transparent also makes it harder. Actually, I don’t think it makes it easier or harder, but it makes it more clear to everybody, which I think is the only real change.
Senator Rich: My sense then is that with regard to the pace at which an initial dismissal decision can be made and action taken, that there is no slowing down of that because there are circumstances under which haste is absolutely essential in terms of protecting the university, the individuals at the university, the individuals who are under imminent threat. On the other hand, the review of that decision and any subsequent action, whether that action is overturned and especially if it goes to the node that leads to the dismissal page, that all of those things involve some fairly slow and deliberate processes that couldn’t go quickly if you tried. Am I reading that right because that is my read of a lot of the language that is here and the flowcharts?

Dr. Catanzaro: It seems to me that that is a fair reading and I think my colleagues agree.
Senator Kalter: One of the things we should probably talk about at some point is the use of either uniformed police or security in instances like that. There may be instances where that would be absolutely necessary, but there are many instances where it should be absolutely avoided at all cost because of the reputation a faculty member can get when they are escorted off campus or when students might see them. That is of concern. 
I think the other thing that Senator Rich’s question calls up is the scope of a suspension. In other words, is a suspension an absolute banning from campus and all things on campus or is it a removal from a single class? That is something we should also discuss at some point, where again the reputation of a faculty member and also their ability to do their job, their morale, their ability to access information that might exonerate them from accusations is at stake. So when it is an all or nothing kind of thing, that would be of concern and we may want to look at whether the proposed language fits with our understanding of fitting the suspension to the circumstance and there are going to be a number of different kinds of circumstances that might be in play.
Senator McHale: I want to go back to Senator Winger’s comment about harm to the university. I am interested as a point of discussion about ill will or malice because I may have in the corner over there seen someone hurt another individual with a wild microphone stand and I think it was a mistake, but I think it could have also hurt the university [laughter] and then another senator administered medical assistance and I don’t know that they… The point is, I don’t think anyone had malice over there. They may have harmed the university; they may have even broken a law, I am not sure, [laughter] but somehow intent…If intent could be accounted for there that it is motivated by self-interest or by blatant disregard for other individuals or malice that that might help that harming the university idea. It seems very slippery and I just want to support that idea that there are a lot of judgment calls and I don’t think anybody in the current administration would abuse those, but that it is not to say that they couldn’t be abused. 
Dr. Catanzaro: Right.  And the policy should be as clean as possible in that regard. I agree.
Senator Winger: Right and if I could chime in. It is not about the personalities of anybody in particular power. People come under pressure and they sometimes to their later regret buckle. So that University of Illinois case on tenure on statements derogatory to the State of Israel. A university administrator comes under pressure and so people react and it is harming the university. It is not about people’s individual personality or character at the top. If we start from there, we will never put any limits on power.

Dr. Houston: So from the discussion so far, is your recommendation to remove the language, that specific language, or further specify and give examples?

Senator McHale: To start, I may accidently wipe my feet on a…and get mud into a building. I didn’t mean to do it, but am I now, because of damage to the university, liable for suspension. I understand; I am being a little unrealistic because the university wouldn’t want to draw attention, but I didn’t mean to do that, but it might harm the university if the governor is here and he sees the mud. Somehow about intent, selfishness, self-gain, non-accidental. I don’t know. I know that we are in a gray area here. I don’t know if Senator Winger’s suggestion was you take off damage to the university. I am worried about accidents. I am worried about that that could be taken out of context. I saw somebody hit somebody else with a microphone and it caused them injury and now…
Senator Lessoff: The realistic case, which has happened around the country, though I am not aware of it happening here, is somebody is in a policy dispute with the university or with a department or whatever, and it escalates and people go over the top in the things that they say and to move to a point that Senator Kalter was making. Then somebody makes a complaint about somebody; somebody makes a decision about suspension. The university police show up. The person is forbidden to go to their office and all of a sudden you are in the Chronicle of Higher Education. That kind of stuff goes on and so that phrasing, again, holding very great respect for the university attorneys, but putting a phrase like that in there without specifying what it means, what kind of circumstances you are talking about. Because I can understand why if somebody is, for example, engaged in some fraudulent…I know of cases on campus where people are engaged in various sorts of money making ventures that are really violations of professional ethics. And that is harming the university’s reputation. That kind of stuff goes on.  So I can see why you would want to have some phrase like that in there. However, I am really nervous about that policy dispute or that criticism or that person that is over the top in the charges that they are making ending up with University Police and suspensions and things taken out of context and that kind of thing and the lawyers coming up with some way of justifying that.

Senator Huxford: I was thinking about the accidental version versus malice. I see what you are saying, John. The trouble is it doesn’t handle the sort of problems we have with freedom of speech. You say something which annoys people or sort of academic freedom types of things, which can then those sort of things you say can end up being taken to harm the university’s reputation. You may do it deliberately, but not to harm the university’s reputation. I am not sure if accidental would really fit into that whole scenario. I think the whole harm to the university is a slippery slope.  I think you are right.
Senator Kalter: What you are saying refers us back to the LSU case that I sent around where you have somebody who uses swear words or what most people in the public might think of as inappropriate language but that might be certainly viable in a classroom situation and common. So that kind of misunderstanding can lead very often to these kinds of slippery slopes.

Senator Cox: I would like to go back to Senator Winger’s suggestion that the language be stricken because it is empty. If we have other policies in place to protect the university and the community, for example, against physical harm and so on, I don’t understand what added value that phrase brings. If it is an ethics issue, we have got it covered. If it is an academic freedom issue, that has been covered elsewhere in our policies. I am not sure what additional meaning that phrase would have except provide an opportunity for some new interpretation or action to be taken.
Senator Marx: I was thinking in terms of accidents as well in research labs where we have students working on projects in chemistry, biology, physics. There may be dangerous things in those labs and, despite our best efforts for safety measures and training students, accidents still can happen. So let’s say a student is severely injured or killed in one of these labs. Does that subject a faculty member to this kind of disciplinary action?

Professor Dean: I think the kinds of concerns and scenarios that have been raised so far are things that could occur whether this body decides or not to continue with this new proposed disciplinary action policy. I think it is important to remember that we already do have a policy in our ASPT documents, but it is very brief and very vague. So I think that one of the strengths of the new policy is that it does very clearly spell out a process so that if that kind of situation were to arise, you would see all of the layers and all of the steps of the many other people in the process who would have to collectively agree that something wrongful happened there. Under that, I really have a lot of faith in my colleagues at this university that the ridiculous would very quickly get weeded out and it also specifies that any disciplinary action cannot be implemented until every appeal has been exhausted. So I think it protects people more in that situation against ridiculous accusations and mal intent. 
Senator Kalter: We are still on the discussion generally and I had said that we were going to do that and move sequentially through the articles. Do we want to continue general or go to the articles and if the latter, do we want to continue on the suspension and dismissal or go back to the beginning? Let me put it this way. Do we want to continue on the general comment?

Senator Daddario: If we go to Article XI, it is called General Considerations, so by going to the specific, we still stay on the general.

Senator Kalter:  I don’t see much clamoring anymore for general, general comments, so let’s do what Senator Daddario is suggesting and go to the first article, which would be if approved, Article XI. This is on page 42 and 43, I believe. The markup version 42 and 43. 39 for those of you without the markup? Is that right? There are a couple of versions out there. Article XI.  Two pages. Any specific comments on that one?

Senator Lessoff: Going back to the conversation, this is in provision 2. Sanctions may be imposed for such adequate causes as violation of laws or university policies, including the Code of Ethics and the question is about violations of laws. Again, there are things that we know that people do, assault, theft, that you clearly would want to fall under the policy and then there are things that people do that you might not want to fall under the policy. I used the ridiculous example of smoking on the quad, but there are other things that people get into that you might not necessarily want to sanction them for that are violations of laws. Probably every one of us has violated some law today at some point without knowing it. I am wondering about that term. Is there a better way of phrasing that term?

Senator Gizzi:  Felony

Senator Kalter:  I’m sorry, Senator Gizzi, did you say felony?

Senator Gizzi:  I said felony.

Senator Kalter: I would concur with that. I wonder if the University really wants to get into the business of checking people’s records all the time about misdemeanor types of violations of law or are we really talking about the larceny example?  I think that’s an excellent question that Senator Gizzi just put in.
Senator Winger: It would seem like the violation of law would have to have something to do with the job.

Dr. Catanzaro: I think that was the spirit.

Senator Winger: Spirit schmirit! This is legal draftsmanship. What?
Dr. Catanzaro: Clearly, it can be clarified. So I would be curious as to what the Caucus would recommend. That’s what we’re here for.
Senator Kalter: If you have a solid recommendation, you can say it, but we also have a lot of time. So if we are thinking about these things, we don’t have to a recommendation tonight about how we might change that but to know that this is one of the things that we might wish to change as we move forward. So don’t feel pressured to come up with wording tonight, but to register the points of where we need clarification.
Senator McHale: This just had to do with Senator Gizzi’s suggestion and it dovetails as well with the last suggestion. If someone steals $70 from the university, takes it out of petty cash in a department, that may be a misdemeanor, but that still seems to be grounds for dismissal, which goes back to that doesn’t it have to be against the university thing.
Senator Gizzi:  Ethics code.  You also have your ethics code.

Senator Kalter: May I back us up there a little bit?  I would say that is not grounds for dismissal. Let’s just suggest that.  Granted it could be.  But to dismiss somebody over $70 even if, yes, that is what we consider in this culture a pretty grave crime. That I think is quite problematic rather than having that person go through some sort of sanction as a preliminary step and if it continues to occur or other behaviors occur, then we progress upward towards potential dismissal.
Senator McHale: If I misspoke and used the word dismissal; I beg the pardon of this body. I meant that series of different sanctions. I really did. But it just shows the juxtaposition between that indeed something may be a felony and totally outside the purview of my ability or someone’s ability to work and be productive at this university or harm the university. I appreciate that we are looking at the language and initially I thought felony versus misdemeanor was right, but then it kind of goes back to the idea well does this have to do with the job.
Senator Rich: One, I’ll note that somebody in the comptroller’s office who steals $70 would get dismissed right away.  I’m not sure what makes us so special.  I know that’s an unpopular statement in this crowd. Second, items 2, 4 and 5 in this section, there seems to be a lot of the comments are about the concern that these things are defined starting with harm in 4 and then the issue in 2 now and I think we will eventually talk about 5 also as being defined too broadly for people’s taste.
Senator Kalter: Just to be clear, we are talking about XI.A.2…
Senator Rich: XI.A.2, 4 and 5. And so an alternative to removing such language is maybe encourage a greater sense of intended scope and also intended limitations. I think it is a fruitless exercise to try to codify all contingencies, but I am thinking about what are the scope of things we do want to authorize those actions and what are the limitations where are all in agreement we don’t want to authorize those actions, that there may be some boundary kind of language that gives legislative intent that might be helpful.
Senator Clark: In Article XI.A, we are really trying to define the various disciplinary actions, but we are defining them in terms of what they may be imposed for. So this whole section really doesn’t define for me what a sanction means, what suspension is, what a dismissal is. This is written to say you could be dismissed for these things or you may have a sanction or a suspension. I am a little bit unclear about this very first part where we are attempting to define these things, but we don’t really define them.
Professor Houston: I can answer to the best of my ability, When we go into Article XII.A, there is a definition in terms of what sanctions include: oral, written reprimand, fines, reduction in salary, requirement of corrective action. So on that one, we are more clear. Is that what you meant or are you saying that we should actually in the general description include those examples?

Senator Clark: There has been a lot of discussion on section A about what the various actions are going to be applied to, whether it is violation of law, violation of policy. As I read this, this is really where we ought to be defining what those actions are first before we start giving instances of how they would be implemented.
Senator Kalter: In other words, defining what a sanction is before you define why you might need to impose one.

Senator Clark: Correct.

Senator Crowley: Changing the order. It sounds like you are suggesting changing the order of XI and XII.

Senator Clark: Yes, because in part A, we are really spending a lot of time arguing about how we are going to apply; whether to give a suspension to somebody smoking a cigarette or stealing money. Those are great examples, but they are not really types and our heading is types of actions.

Senator Troxel: I think what we are talking about is behavioral actions that prompt disciplinary responses. There are responses in place that are types of discipline in response to behaviors that prompt them. Chicken and egg. I do think the order is important. 
Senator Daddario: Maybe under the general considerations, maybe it doesn’t need to be set off as A.1, 2, 3, but they are more like preamble type comments that set up the next sections. Otherwise, I agree with the comments that have been made. It seems unnecessary to have a preliminary section at all. So I don’t think it is a matter of rearranging the order so much as either removing the bullet points and making it preamble language or taking it out altogether.

Senator Kalter: Maybe we are putting too much stuff into this first article.

Senator Bushell: Just to clarify and through support, I like the idea of Senator Clark’s just suggesting that clearer definitions happen in this first section and then they could be reiterated when it becomes a full article about that thing.

Senator Alcorn: I know that you made quite a point at our last session that we don’t want to get into wordsmithing, so I am trying to be really sensitive to that. At the same time, I am trying to recognize I am simply a sabbatical replacement for Senator Horst, who is obviously very deeply involved in the formation of this. She did pass on one comment that I want to make sure that I pass on recognizing that in some sense it is wordsmithing, but I do thing that it is actually a very important word insertion. In XI.C, she felt that it was important in the sentence that begins “such reassignments shall be made to prevent reasonable threats of harm to the university.” She felt that it would be important to insert the word “only”: “Such reassignments shall be made only to prevent reasonable threats of harm.” I actually do agree with her on that. It does tighten that up quite a bit to put that word in there.
Senator Kalter: I would define that as not a wordsmithing, but a substantive suggestion.
Senator Breyer: To go back to one of the concerns, the definition of the sanctions. Part of the problem is the types of disciplinary action section really doesn’t list types of disciplinary actions. It lists the conditions under which disciplinary action would be appropriate. So if you just make that distinction, you could have the disciplinary actions defined under that section and then have a section that includes some of this stuff. That would be a nice general consideration.
Professor Dean: To respond to Senators Breyer and Troxel, if that were changed to types of disciplinable actions, would that clear it up.

Senator Breyer: Short answer, no. No, because you are saying these are the kinds of disciplinary actions we might take. They include things like sanction, dismissal, but what you really bring up are the conditions under which the types of disciplinary actions that you don’t mention might be appropriate.

Senator Kalter: The key word in Senator Breyer’s comment was like. In other words, you say sanctions like rather than a complete list of what the sanctions are, is how I am hearing your comment.

Senator Daddario: And conditions. So if it was A, conditions of disciplinary action, everything that follows under it would be more fitted to that. 

Senator Breyer: Right, so the first one says that faculty may be subject to disciple at a variety of levels. Disciplinary actions include sanctions, suspension and dismissal. That should be the only thing under A. But what you really want is some kind of guidance about what those kinds of things are. Then you just need a new section that talks about the conditions under which those kinds of disciplinary actions may be undertaken. I think that would solve some of the confusion.
Senator Bantham: I am really kind of curious about the benefit that we have from Section XI altogether. We do really get into talking about the types of disciplinary actions and we try to generalize perhaps a little bit too much. What if we just strike that whole section and then really flesh out each one of the sections relative to the different types of disciplinary actions so that we wouldn’t have that section at all. We would start talking about sanctions and then go on to each one of the types of disciplinary actions, but really completing the conditions under which it would occur, the faculty rights appropriate under that particular sanction.
Senator McHale: First I have a content issue and then I have a procedural question. A.5: Dismissal of a tenured faculty may be affected by such adequate causes as university financial exigency?
Senator Kalter: I was going to bring that one up as well. We need to separate out program closure and financial exigency from this list because these are not appropriate to be confused with disciplinary action, but we should also make sure to leave in language that says that. That says these processes shall not be used as an excuse to discipline somebody and vice versa so that we are very clear that we are not sort of wanting to get rid of somebody for money reasons and pretending that it is discipline or that we are whatever the other one was…the opposite.
Dr. Catanzaro: That language in reference to exigency and program termination is part of our current ASPT policy. XI.A.6 says more or less what Susan just said. Is that fair, Susan?
Senator Kalter: Sort of. I have some qualms about the fact that it is in here as it is. I think the language can use some work to very, very clearly separate those two cases. 
Senator McHale: As long as that is clearly established. The second issue is more important, which is a procedural one. In section C, we had a very good recommendation to insert the word only and then we had a very good suggestion with changing the word in XI.A from type to…

Senator Daddario: Actually, I endorsed the suggestion to get rid of section XI altogether.

Senator Troxel: My understanding of Senator Bantham’s suggestion was to set up that preamble to the spirit of what follows and then to move these particular actions…
Senator Daddario: I said that originally. It just seems that once we start to going through each of these and start asking whether or not it is necessary seems like the answer is going to be no and that everything that is going to be covered in more detail later on. So either you are right about the spirit of it being set up in a preamble, that was my first suggestion, but now that I look at it, it might not be necessary to have section XI.

Senator Troxel: Except that each of the sections that follow are specific. XII is sanctions; XIII is suspensions; XIV is termination.
Senator Daddario: But it comes under the larger section of disciplinary actions, so it would still work.

Senator Troxel: Right, so you still need XI to set up what follows.

Senator Kalter: I think that that should just be open for further talk and debate because I am not sure we are going to resolve that. I will say, now that I am hearing this conversation, I am a little bit concerned that we are even putting termination under disciplinary actions and I can read the current definition and you can see how it compares to V, but if one of the things is lack of fitness, that can mean that somebody was hit by a car and has such a traumatic brain injury that they are no longer able to be a professor at all through no fault of their own. Nobody wants that situation to happen, but in that situation, you would probably have to dismiss that faculty member unless they simply voluntarily resign. 

Senator Clark: Wouldn’t that be on disability?
Dr. Catanzaro: If an individual went on disability and retired onto disability because they could no longer work, dismissal would never be an issue. If someone had a serious cognitive impairment and insisted on trying to teach and failed to serve our students, there would be a conversation. It could go down the road of dismissal. Everyone that I know wouldn’t want to go there, but there could be a conversation.
Senator Kalter: My main point is for us to recognize through this conversation, which I had not seen before, that we may not want to have an umbrella term saying this is disciplinary if dismissal can happen sometimes in situations where no one ever wants it to even be considered a punishment of any kind. That it is just something that happened.
Senator Rich: A clarification and a question. I think the clarification of Senator McHale’s question about some of the references to financial exigency and other things in 5 and 6. I think the intent of the language is to be comprehensive to say we are going to talk about dismissal as disciplinary action, but here is a comprehensive list of the other ways this dismissal can occur at the university. I think it is worded clumsily. So I would agree if you are misreading that, then that is a warning that it should be clarified or not even put here. 
Second, with regard to section XI as a whole, and this is a legal question. What is the default if you don’t say that? So what we have done is say the things, tried to explain the things maybe pretty generally that open the door to disciplinary action. If you don’t say those things, then the default I believe is one word and that is cause. That is my understanding of what the default is if you don’t say what the scope or limitations is, adequate cause, cause. Just cause becomes the legal requirement that is put on administration. 
Senator Kalter: Let me also reinforce the legality of that because I am almost positive that this is actually defined in our Constitution, not first in this book. We have the power to try to tinker with it; I would suggest that we don’t in terms of wording. So Senator Rich’s point about cause covering everything that is defined in the Constitution would work. However, it also does I believe currently include financial exigency and program closure.
Senator Ellerton: I think pertinent is the need somewhere to define the terms used or have some access to where those terms might be defined because if you don’t have section XI, you have to say what they are. In other words, instead of saying suspension occurs, it maybe to define what suspension is and so on. It has got to be very clear if they are then used in the later sections. It has to be clear somewhere what you are talking about. If you remove section XI, that may not occur.
Senator Troxel: I believe the current discussion is not to strike XI altogether, but to move them to more appropriate sections. So A.2, for example, would fall under the sanctions Article. 3. Suspension would fall under somewhere in the current suspension article and at the beginning of those articles, each of those terms is defined.
Senator Lessoff: We have the people here who wrote the article and I am nervous about the idea of then really tearing apart and distributing or abolishing large sections. Dr. Dean said that the purpose of the policy is to clarify and spell out a lot of things that had been implicit, that were not adequately spelled out before. If we are going to talk about big changes in structure, we should give the people who drafted it the chance to explain why they drafted it this way before we consider that change.
Senator Kalter: That’s a good point. Also, I think that in terms of these kinds of big changes, usually try to send these suggestions back to the URC for recrafting, revision and then send them back on to us when possible and perhaps with suggested language or suggested draft depending on how complicated we are getting or just a can we move these things into the other three articles depending on how deep we are getting.

Dr. Houston: Thank you for your comment and consideration. Generally, the language was drawn from the AAUP recommendations and they set forth a set of guidelines. However, our stance would be that we want the document to be as clear and agreeable to everyone, regardless of what changes need to be made. So this was our attempt to provide a starting place for the discussion based on the recommendations of the AAUP with the understanding that the Senate would then have the appropriate dialogue and make the appropriate recommendations. So we would absolutely support that and stand ready to make any changes and any clarifications.

Senator Kalter: Are there other items about Article XI?

Senator Troxel: I want to reiterate. I think the biggest moment for me is the financial exigency piece, that that not fall under disciplinary action. It ought to be in there somewhere, but not under that broad umbrella of disciplinary actions.
Dr. Catanzaro: Jumping back to Senator Lessoff’s comment/question, and I will ask my colleagues to confirm that I am remembering this correctly, as is often the case, the first article, XI, was the last written and I think the sense of the committee was to try to set things up. I think some of the suggestions about some of the sub-bullets under A being moved to the more specific articles that follow, I would anticipate that most of the URC would be comfortable with that. I am thinking though XI.B, faculty rights, that was an attempt to cover issues relevant to all of the possible disciplinary actions and strikes me as being a kind of general consideration that ought to be stated up front and there may be some others that are still under A or maybe could be moved under A. But whatever happens to XI in the end, I think there are some really important statements that need to stay somewhere in whatever this body passes would be my recommendation.

Senator Bantham: Sam, just as a comment on that. I think that is probably a good idea on faculty rights. If that were the case, I might suggest then that it becomes bold and perhaps a separate section maybe after the sanctions and the explanations, but now it becomes a free standing section that says here are the faculty rights. The ASPT document gets fairly daunting. The number of times you have to search through it for things, so we tend to go by those bold headings to look for something. That might warrant its own spotlight.
Senator Kalter: I kind of agree with that, but I am a little concerned about the after and the separation. When a person is going through this kind of thing, whether it is a potential tenure denial, non-reappointment, what have you, I would say probably at least 85% of the faculty really don’t know where to look in the book at all, have trouble interpreting what is in the book, come often to Senate chairs or to other people to help interpret, to ombudspersons for example. So I would hesitate for us to separate it so far that the accused cannot find it as it as associated with the process that is going on in the same way when a tenure process is going on we have it sort of written into those articles. But it still may mean something along your lines…

Senator Bantham: I would be perfectly alright with that coming right after disciplinary actions, faculty rights.

Senator Kalter: Does anyone else have anything to say about Article XI before I say a couple of things about it? A couple of things. According to the AAUP, probationary faculty cannot, in other words untenured, pre-tenure faculty, cannot be non-reappointed for cause. They have to be dismissed. So we I think have been under the impression as a campus that you can take a pre-tenure person and essentially dismiss them for cause. I think that is dangerous and actually in some of other documents, I think this might be in the Constitution and I think it is also in the AFEGC Policy. We do acknowledge that even when you are pre-tenure, it is a dismissal when it is for cause as opposed to, for example, non-reappointing because of academic insufficiencies, not publishing enough, etc. I think we need to look at that and make sure that is solid because we don’t want to leave an entire third of our faculty without the rights that are recommended, especially because if you think about this, people will take these things to court and when the court looks at them, the court wants us to have already done as much as possible to protect that person’s rights. If that kind of court case were to come…it is very unusual that they come because usually people in that position are stilling paying off their student loans, they don’t have enough money, they have a young family. They can’t afford to fight it and that is even more reason to put it in that probationary faculty are included in this. So I think we should look at that. 
There are a couple of things I will say under suspension, but I think it is important for us when we talk about suspension, unless there is an absolute imminent threat of harm, the AFEGC should be weighing in on and determining a suspension before the fact not after. Because when you suspend somebody before going through due process, there is a prejudicial effect and that even when they have been suspended, they still have a right to a hearing. I have that written down here. I am not sure if it is because it is not already in policy, but because of this confusion that we are talking about where a lot of things are mentioned in Article XI and then elaborated on in the article that is about that fact;  it lends to a little bit of confusion. 
Another thing is I wonder about whether the language about tenure and promotion cases and taking disciplinary actions into account if we need to scrutinize that a little bit and I think that that is in XI.D. “Probationary faculty who face disciplinary actions are either exonerated or required to complete correction action may require Stop the Clock.” Then it goes on to say “records of those processes may be reviewed in the tenured and promotion process.” So I can sort of understand why you would want them to be reviewed. If somebody is exonerated, but if there are rumors going around a department about them, you want to make sure that they have a clear case. I got exonerated. On the other hand, I am kind of worried about it because it can be brought in to say ok for this person who we had an oral reprimand back in 2011 and they are now up for tenure, let’s use that oral reprimand to say no to the tenure. I am not sure what to do about that dilemma, but I wanted to bring it up as a dilemma because it kind of goes to the thing that we started with the sort of vague definition of when we invoke things and how that can get really slippery really quickly and be used in that case where somebody is maybe justly accused, but they also have a case for lesser penalties. In other words, we shouldn’t have double jeopardy. It brings up the question of double jeopardy. Well, you only had a slap on the wrist the first time, but the second time they threw the book at you and decided not to tenure you. I just want to bring that up as a concern because it appears in this article. Do we want to move on to Article XII?
Senator McHale: I am just wondering about process again. Somewhere we have noted that there was the suggestion in C. Did we suggest a change of wording of XI? 
Senator Kalter: We are suggesting a number of somewhat conflicting things about XI. Some people are saying let’s get rid of it all together. Some are saying let’s keep a remnant of it. Some are saying let’s keep the faculty rights section of it where it is. Some are saying to take that and move it somewhere else. So what we are saying basically is that we don’t know yet exactly where it is going?

Senator McHale: I guess my bigger question is the process.  Is there some point where we are going to put that suggestion for the addition of the word in section C. Is there some point where we are going to vote on that and say we approve that addition?
Senator Kalter: For what is looking like a fairly major revision of section XI, we usually send that either with a sort of general sort of guideline about the concerns back to the URC for revision or if we have a lot of really detailed stuff, send back a draft that has marked up what were the concerns. So generally for these major things, as opposed to wordsmithing, where I think the URC would accept as friendly a pretty minor addition like that unless it is so substantive that it changed the meaning, we can just do that. When it is sort of rearranging sections or moving things or adding wording, we tend to like to send that back to the external committee to recraft and then send it back on to us, which is one of the reasons we are not on any deadline for this one. As we have experienced over the last couple of years, the longer the policy, the longer the crafting of it. So I am in agreement with the idea that we are probably somewhat exhausted after an hour and a half of this and shouldn’t move on to Article XII and I am going to suggest that we shouldn’t move on to Article XII for the next caucus. That we have had a good sort of start, a good stab at looking at these four proposed new articles, but we are still waiting for the campus to give us their recommendations. I asked all of the DFSCs, all of the CFSCs, the Faculty Review Committee all as committees to send us feedback as well as just asking faculty to look at this very carefully because it will affect all of us. Since that doesn’t come in until November, I think we can put this to the side as a great job well done for us all tonight and then next time that we meet, which will hopefully be October 7, depending on what’s on the agenda for Senate, that we start in on Articles I, III, IV and V, sort of the next thing in the schedule. Does that sound like a good plan? 

Senator Bushell: Will you send out a reminder to all faculty to look into those and continue to send comments?
Senator Kalter: I think it may have been sent out a day or two ago and when I first set that up with Rudy Radosevich in AT, I asked can you sent it out at this time and then a month later and then a month later, two reminders. I did accidentally happen upon November 1, which is the date when everybody’s tenure and promotion materials are due. Sorry about that. Hopefully, people will be doing this before November 1, but I am going to see how it goes.
Senator Dyck: Did that information go out just to the chairs of the committees or how were the committees supposed to be notified because I am on the CFSC and I have heard nothing about that.

Senator Kalter: There is a general mass email that went out to all the faculty. I believe I sent it through the chairs of the DFSCs and CFSCs because it would be impossible to find all of the members online. That is something that we should look at. It ought to be accessible to every member of the faculty, who are your DFSC members, and have it posted somewhere. I know the College of Arts and Sciences posts it on our website. I did not really feel like going through the 37 times 4 members, so I send them through the deans. One of the reasons, Senator Dyck, you may not have received it is in Nursing and Milner, it is usually an associate dean who runs…did you say you were on the DFSC or the CFSC?

Senator Dyck: CFSC.

Senator Kalter: I think I may have sent it accidentally to the wrong individual on that one and I think that that individual told me that they had forwarded it, but I am not entirely sure, so we will check into whether the Nursing one got to the right place.  But it’s definitely a mea culpa on that one because I didn’t know the structure very well.
Senator Dyck: I can tell you who they are.

Senator Kalter: Who is the chair of your CFSC?

Senator Dyck: Denise Wilson.

Senator Kalter: Cynthia is saying that at some point we will have to debate and vote on recommendations.  I agree with that.  At some point we should decide, are we recommending to URC to get rid of Article XI? Are we recommending that they just reduce it?  We’re not there yet.  I think we can percolate that over the next couple of months.  But that is a good point that Ms. James is making that we don’t want to just leave it at “a bunch of us disagreed and we didn’t know where to go and you work it out.”  So we’ll figure that out. Thank you.

Senator Bantham: Just a clarification on the alternate Wednesdays once a month that we set aside. Was the intention that we start the faculty caucus at 6:00 on those days?
Senator Kalter: Senator Dyck asked to start it at 7:00 on those nights and I think that is fine because it looks like from this session that we have energy for about an hour and a half and probably no more, so I think that is perfectly fine. It gives us time for dinner. By the way, we won’t need one of those until at least October 28 if not later, so right now we are still on the regular Senate schedule.

Professor Houston: For the clarification for the URC, when does the Senate anticipate revisiting Article XI?
Senator Kalter: We can’t give an exact time because it will depend a little bit on how quickly we move through Articles I through whatever they are, XIV, XV, so it will be no sooner than whenever the first November meeting is. I would anticipate spring is the earliest that we would do that. Right now, what I would suggest is do nothing. Don’t work on it now based on this conversation, but wait until we, as Ms. James said, give the feedback after having voted on the recommendations. 
Adjournment
Motion: By Senator Gizzi, seconded by Senator ?, to adjourn. The motion was unanimously approved.
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