Faculty Caucus Minutes

Wednesday, September 28, 2011

(Approved)
Call to Order

Senate Chairperson Dan Holland called the meeting to order.

Roll Call 

Senate Sec. Susan Kalter called the roll and declared a quorum.

Approval of Faculty Caucus Minutes of September 14, 2011

Motion: By Senator Fazel, seconded by Senator Cedeño, to approve the minutes of September 14, 2011. The motion was unanimously approved.

Action Items:

Volunteer to Serve as Senate Faculty Liaison (CAS Humanities)

There were no volunteers.

Election of Academic Senate Campus Communications Committee Faculty Representative (Term: 2011-12)

Senator Holland: It is not a particularly onerous committee. You get to meet with the president and you can go to the Board of Trustees’ meeting. 

There were no volunteers.

Information Item:

ASPT Section XI: Termination of Appointment of Probationary and Tenured Faculty (Part of the ASPT Sessions) (Information Item 4/6/11; 9/14/11; 9/28/11) (Distributed in 9/14/11 Packets)

Senator Holland: Last time, we just passed this out as an information item. Who is the chair of URC?

Dr. Catanzaro: The Char of the URC couldn’t make it tonight, so the vice chair, Chad Kahl , is with us tonight.

Sen. Horst: Could you give an example where adequate consideration was not provided?
Dr. Catanzaro: My understanding is that would be something procedural where an individual felt as though they were not given the opportunity to submit all of the information they thought was relevant. Or someone who should have recused himself and didn’t.

Sen. Fazel: On page 1, I noticed that notice of termination for an academic year shall be given no later than  three months. Does that include summer?

Dr. Catanzaro: It’s three months in advance of the termination at the end of the contract. There are other members of the committee that we could bring this back to for clarification.                                                         

Sen. Holland: Since we have it down here no later than February 1 of the second year, that pretty much makes it in the second year.

Sen. Fazel: Would their annual contract be from January to December? Would it be for half a year?

Dr. Catanzaro: I think it would be for half a year and then they start over. I will investigate that.

Sen. Rich: Last time, it was stated the URC excepts the current changes without revisions. Do we want to forward this for their reconsideration?
Sen. Catanzaro: The URC understands that the AAUP is an important benchmark. In their discussion, they felt as though the existing version of the beige book were broader than these suggested revisions. The URC recognizes that the Faculty Caucus has the prerogative to ask them to reconsider it. 

Sen. Rich: If we go with the current language, non-reappointment is not subject to appeal.

Sen. Kalter: There is currently a very short appeals process. In 13.H, it says a recommendation is not subject to appeal. If the faculty member believes the basis for non-reappointment is academic freedom or ethics violation, they can go to the AFEGC. Did this revised language to us last year come from the URC or did it come from Chuck drafting something and bringing it to caucus or did it go to the URC first?

Prof. Kahl: Looking at the minutes of April 6, 2011, I get the impression that Chuck McGuire wrote it and he says, I will now pass out the document that the URC has provided with regard to-- we tried to track the AAUP process with regard to non-reappointment appeals.

Sen. Hoelscher: Does this have a current champion?

Sen. Holland: Last year during the discussion, there were some very strong opinions from the caucus that there to be some type of an appeals process.

Sen. Horst: I think the strength of that right now is if there is this decision, it would be appealed to the Provost or the dean. By adding this, we are adding an appeal to another faculty body.

Sen. Kalter: The dean and the Provost are on the original body. They are not part of the current appeals process. The only body that you can appeal to is the AFEGC.

Sen. Holland: What about the Office of Equal Opportunity, Ethics and Access?
Sen. Kalter: I think that is being proposed.

Sen. Holland: Yes, if it's a discrimination thing.

Sen. Hoelscher: Would it be possible for someone to get into a little detail as to how this may blur the line between tenure-track and tenured. What are your thoughts about what the changes are?

Dr. Catanzaro: I think that's about the distinction about appealing the professional judgment of the faculty committee about the quality of work versus appealing on procedural grounds. If someone comes to full tenure review, that process involves an appeal that we have. I could see it either way. If the caucus wanted to send it back to URC and say and let's be more explicit about how someone would proceed if they wanted a summary first on a non-reappointment decision.

Sen. Holland: Part of the reason that we felt it was important to have some type of an appeals process was a general movement in the direction of if it's obvious that someone is not going towards tenure, non-reappointment is a much better process.

Sen. Hoelscher: How does this language help what you just said?

Sen. Holland: It just says what is it that you can do and how do you do it. It is saying the only reason you can appeal a non-reappointment is if the DFSC didn't do its job. If the DFSC decided that a person’s research was insufficient, then is not up to the CFSC to overturn that. If they didn't follow their own rules, it is up to the CFSC to say follow your own rules.

Sen. Kalter: I assume we’re going to get this somewhat like we did last year where we are going to ask questions and then potentially send it back to the URC. I have a concern about 13.J.5 – the one about equal opportunity, ethics and access. In the AAUP document where they're talking about discrimination cases, it says the grievance committee that is going to be dealing with a case of potential discrimination will consist of some number of faculty. It says no officer of administration shall serve on the committee. What we are doing is exactly the opposite where we are not sending potential discrimination cases to the AFEGC. We are sending it to an office. Why might the AAUP think that it’s not a good idea to have an officer of the administration on that committee? It seems to me that they are seeing a conflict of interest there. I would like you to think about whether it would be better also to send them to the AFEGC with the AFEGC receiving advisory opinions from the appropriate office, whether that’s Shane’s office or Lisa’s office.  I think they're saying that someone who reports directly to the president shouldn’t be deciding whether we discriminated against someone.
Dr. Catanzaro: I do think the way that office is structured--there are buffers built for that potential conflict of interest. The alternative concern is how we develop a consistent legal rationale that the courts will recognize that this is the way we handle charges of discrimination in a specific kind of case.
Sen. Kalter: In other words, how are we going to have consistency across non-reappointment cases.

Dr. Catanzaro: Across discrimination cases.

Sen. Kalter: Discrimination cases of any kind.
Sen. Fazel: I think it's important to have an appeals process for even tenure-track faculty. This is a relatively new thing not to wait until people are up for tenure and that we decided whether to keep them are not. To me, this is really threatening the process of tenure. If an administrator really wants to get rid of a faculty member without affording them the due process of tenure application, they could just do it before they are up for tenure. The whole idea was that we would not deny a reappointment after two or three years because they really should work to have the time to improve. Just terminating them without any appeal process, I think that’s an easy way to get rid of faculty. That's threatening the process of tenure.

Dr. Catanzaro: I think that's something we always need to keep an eye on. I would note that our ASPT policy explicitly highlights the role of the DFSC in making the non-reappointment decision. I don't think an administrator would last very long on this campus willy-nilly getting rid of faculty.

Sen. Fazel: We should say the same thing about tenure and we have an appeals process for tenure because it's a DFSC and the chair who makes the decision about tenure.

Dr. Catanzaro: There is an increased emphasis on providing constructive feedback early in the probationary period. If a non-reappointment decision looks like the best decision in the interest of the institution, a DFSC can be confident that the probationary faculty member was given the opportunity to correct that.

Sen. Holland: So if you're going to do a non-reappointment, there better be some kind of documentation as to why that is going occurs.

Sen. Stewart: An administrator does not make that decision. The DFSC or SFSC makes that decision--other faculty members, who really know that faculty member. If they can't communicate with students, it is very obvious in the first couple of years that this person has no business being in front of students. They need to not be reappointed. You don't want to see it in the same way as a tenure appointment.

Sen. Fazel: I have no objection to terminating some faculty, but those people should also have a chance to appeal. During the appeals process, whomever the appeal body is, they should have that opportunity to present their case.

Sen. Rich: It's a very different thing to be non-reappointment than a tenured faculty. The locus of that decision is the chair very much so and the DFSC. You may be in a situation where a decision is made by a very small group of people. You will have situations where it's a controversial decision. That's a vast minority of the circumstances that present themselves as a non-reappointment. With regard to the EOEA, if there is a discrimination issue, having this office that legally represents I think is a good way to proceed. The appeal is on procedure, not questioning the judgment of the department.

Sen. Hoelscher: My suggestion is to gather a little bit of information to make it very explicit that the appeal is based on procedure. I don't want to see the process so encumbered that you cannot enact the process.

Sen. Holland: I think the way it has been presented here that actually it wouldn’t make it bad at all because you're giving at least three months in advance. You are giving one avenue of appeal to the CFSC.

Dr. Catanzaro: I think the URC would be happy to sketch out a proposed time line if the caucus sends it back for consideration.

Sen. Horst: Has the URC considered the entire decision being appealed by the CFSC?

Prof. Kahl: There were some discussions about that last year by the URC. We focused on that procedure component of it only, so that's kind of where the discussion went last year. I don't think the AAUP factored into the decision of it. We would have to create an entirely new process of reappointment based on judgment. The AAUP came in later as part of the discussion.

Dr. Catanzaro: My understanding based on the briefing that I received from Chuck as I transitioned to this position is that the emphasis on the procedural steps to the issue about the full tenure review at the end of the probationary period versus the non-reappointment of probationary faculty. The citation for that idea goes back to the AAUP recommendations.
Sen. Edwards: This is about the academic freedom route to an appeal. It would be very easy for anybody to choose that route. I assume that would be taken up by the AFEGC, but that would take a year. There is a sealed document associated with this that would go to the Provost. 

Sen. Solberg: Sen. Fazel, would you be in favor of an identical process for a probationary faculty?

Sen. Fazel: Not necessarily identical, but something that is really meaningful and based on whether someone had a conflict of interest. It's not academic freedom. What would was that be?

Sen. Solberg: A person who is let go is entitled to an oral statement of reasons. In a year or three years, it's not going to be like a tenure decision that is made such as you haven't done enough research. The reason for my being let go is my department chair doesn't like me. Would that follow into the realm of a procedural issue?

Sen. Holland: That is not a legitimate reason. The only way that personality can enter into it is if that is to such a degree that it is making it so that people cannot work.

Sen. Horst: Would collegiality be procedural?

Sen. Holland: Collegiality is only an issue if it affects research, teaching and service. 

Dr. Catanzaro: The appeal process will center on that. I can imagine situations where the CFSC would uphold the position of the DFSC or where the CFSC would overturn the decision of the DFSC depending on what the circumstances were in that particular case. Personal conflicts are procedural violations. 

Sen. Reifschneider: Regarding the probationary faculty member, I'm trying to understand what constitutes a procedure that is not followed properly. They want to give them a stringent letter one year before they are terminated. Going back to Sen. Fazel about having some appeal process, I'm not sure what the distinction is between someone who is not granted tenure and therefore are terminated as an employee and someone who is not being renewed as a probationary faculty.

Sen. Holland: If you make it all the way to a tenure decision and it is declined, then you have all kinds of procedural issues that you can do all the the way to the FRC. If you are not reappointed, as of now, the only thing you can complain to is AFEGC about some kind of ethics or an academic freedom issue.
Sen. Reifschneider: I agree with that distinction. If we fire a coach, there is an employment doctrine that allows the University to do so for any reason with the exception of certain discriminatory issues. On the other hand, if we don’t tenure a faculty member, there is a lengthy process leading up to that. So it is a very different legal status that the individual has. There is one process we have not talked about, and that is just out and out dismissal. Gross inappropriate behavior can lead to immediate dismissal.
Dr. Catanzaro: There are egregious situations where the University can dismiss someone for a cause.

Sen. Fazel: I think that some of the concerns I have are that we are not all familiar with the venues or avenues to deal with different problems. My understanding is if somebody is having inappropriate behavior in a class, they usually are not taken to the DFSC. They are usually taken to another committee or other disciplinary processes rather than the DFSC.

Dr. Catanzaro: It happens in a variety of ways. Sometimes it comes to the attention of the DFSC at the same time an investigation is being done by, for example, Shane’s office.

Sen. Fazel: My understanding is even if DFSC is aware of something, they would have to refer it to another body. They don't make the decision about it.

Sen. Hoelscher: If we can craft this so it solves those concerns, then I would like to move in that direction. If we make this process so onerous, then department chairs – there are far more timid ones. I don't want their job to be so tough that we settle for mediocrity. If a case is such that some action needs to be taken, we need to remind ourselves that we can make this process so onerous that they will not face it. The particular issue that I'm looking at is requiring a department chair to give an oral reason. I think we need to set some procedures in place so that safety is taken into account.

Sen. Kalter: People can appeal through multiple avenues. It could be lack of adequate consideration or an ethics violation. I wanted to go back very briefly to my original question about the wording of the AAUP statement not to have an officer of the administration on the discrimination cases. I would like to ask them if there is any way to find out what their rationale is. I agree with Sen. Hoelscher's point about safety, but I don't think we can take that out of the document -- I think we need to put more in the document and make it conform more to this AAUP statement. If they ask for a written, they are entitled to that.

Sen. Lugg: If you say the teaching is not good enough, that's not going to be questioned. If you say that in the letters you gave me, there was no indication that my teaching was not good enough, that then would be a procedural issue.

Sen. Hoelscher: Are we are able to say no reason.

Dr. Catanzaro: We can, but we do not have to.

Sen. Fazel: For giving the reason, there is more than one page to given by the AAUP about what are the positives and negatives. At the end of that, it says if the faculty wants it you have to give it to them. What if they say the reason is lack of fit? It goes back to, I do not like you. That's not really an adequate reason. Why did the DSFC make that decision? There should have been another body to look at this to make sure that due process has been followed. 

Sen. Holland: I believe that was a filter that was given to the department.

Sen. Cedeño: I think the ASPT proposal is having the right to appeal even if you are probationary faculty, and I think that article 11 deals with the process of appealing. In terms of discrimination, it is important that there is a University body, the Office of Equal Opportunity, Ethics and Access, because the University has to include benefiting any person.
Sen. Kalter: I'm not suggesting that they be written out of the process, but whether AFEGC should also be included.

Sen. Stewart: I know that sometimes there is very sensitive issues concerning the candidate that is not being reappointed. Not everybody on the faculty knows about why that person was not reappointed.

Sen. Crowley: Is there any way to clarify ambiguous statements like lack of fit?

Sen. Holland: It may have been filtered if the faculty asked about it. Shall we take a sense of the caucus now as to whether or not we would like to see this kind of wording?
Sen. Fazel: You mean appeal versus no appeal?

Sen. Holland: Yes, basically what is here right now with perhaps some modifications to it to reflect the things that we have been talking about as opposed to leaving it as is.

Sen. Horst: Could you discuss why your committee did not want to adopt this language?

Prof. Kahl: I think at the time, the focus was on the overall review of the ASPT document. The focus was on that opposed to creating another process parallel to one that already existed.

 Sen. Holland: I think when we were looking at this last year, we voted on a lot of things and specifically asked the URC to look at this issue. If you would like to leave as it is, raise your hand. 
Senator Hoelscher raised his hand. 
If you would like to see something along the lines as to what has been presented here, raise your hand. 
With exception of Sen. Hoelscher, the remainder of the Faculty Caucus raised their hands. 
We are in very good agreement. I think we had some good comments that we would like the URC to contemplate.
Sen. Fazel: Should we review the kinds of things we are asking URC to review.

Dr. Catanzaro: My sense is that the URC will take into consideration the following: we will think about what the timeline will look like and the implications of academic freedom or ethics to see how that affects the whole employment status. I will see what I can learn about AAUP’s rationale and how we choose to proceed. We will study the AAUP document to make sure we are in line with it. We will come back with something cleaned up for your consideration.

Sen. Fazel: And those dates for appointment and termination.

Sen. Holland: If we could make it a little more clear—section 11.A.2.

Sen. Fazel: And also if you could clarify by giving reasons that are vague. When we do this document, it seems like specific reasons should be given orally and in writing.
Sen. Gizzi, IBHE-FAC Representative: I think it would be very valuable for us as a campus to provide input to the steering committee and not just rely on IBHE-FAC. My only concern of raising it now is because the timeline is actually short. What I would suggest is bringing it to the Executive Committee and maybe even getting a working group to come up with comments and to be prepared. One thing might be to just send a letter like what FAC itself has sent that is actually very good. Several campuses have been providing feedback.
Sen. Holland: We could certainly do a Sense of the Senate Resolution saying that we agree.
Sen. Gizzi: I will send Cynthia tonight a copy of the faxed letter for the Senate to look at, but I really think we need to have a plan to be able to address this fairly quickly. The steering committee met today and the point is they are going to be developing things. There is still time for further input. I think this is something we need to pay very close attention to.

Sen. Solberg: Are we asking the URC to consider anything beyond what CFSC is looking at, which is procedural, or are we asking them to go beyond that. If there is something that will go beyond, where would  it go? 
Sen. Holland: Right now we are trying to be in line with the AAUP and the only thing that is appealable is procedures. I think it would be very onerous having the CFSC do the process at that stage.
Sen. Dawson: SURS and TRS have been very vocal about Senate Bill 512. They have defeated it. However, all of us need to be aware that this is going to come up again in the veto session next month. You need to be connected. We have a constitutional right to not see our pensions diminished.

Sen. Kalter: Back to what Sam was writing down, it was 11.1.A, B to add language there about oral and written reasons. For Sen. Gizzi, I was reading your thing about the IBHE and performance funding and I agree with you that it is a concern. Did anything come about where an institution like ISU, the graduation rates are currently very high. So if you emphasize improvement, it actually damages those who are already doing a fabulous job.

Sen. Gizzi: I think that is one of the points we need to be raising as a campus. It has been discussed. One of the question marks was how many are developing the metric at different institutions. We can't grow. Our retention rate is 85%. For the first couple of years, we are going to do very well with this. They are going to fund based on performance. For the research universities, they talk about money coming from external sources as a way to get points. I don't know what it has to do with increasing graduation rates. In my mind, it's, incumbent like us to take a position.

Sen. Kalter: If the Executive Committee faculty members could stay after the meeting, we have something to talk about from the Provost.

Sen. Fazel: In relation to Sen. Solberg’s comment, based on adequate consideration, I would be fine with that, but if it's a different type of definition. I asked URC to also define what this means to clarify for us.

Dr. Catanzaro: Maybe this language could be clarified somewhere else in the document and referred to because it's going to be taken care of somewhere else.

Sen. Bonnell: If the URC language brings it back to us, would it be an action item?

Sen. Holland: No, an information item again.

Sen. Bonnell: If we voted on it, would we get some kind of addendum to the beige book? Milner has already re-crafted our DFSC document. When could these things be enacted if we did approve them?
Sen. Holland: If they are approved this year, they would go into effect January 1. There is this process right now in all departments about the DFSC rewriting their ASPT documents, including search committee types of things. There is a document floating around out there that looks more official than it is. It is a recommendation on best practices, not a policy. We would have to approve it before it ever became a policy. If your department chooses to ignore the recommendations, you are free to do that.

Sen. Cox: Is this a recommendation going to the chairs.

Sen. Holland: We got it last year. Chuck ended up writing this, but it's gone through the University Council, the Provost’s office, legal counsel, HR.

Dr. Catanzaro: The guidelines have been distributed at a number of meetings, academic administrators’ retreat; it's posted on the Provost’s website.

Sen. Cox: I know it hasn't been filtered through our department. That might be a good indication to share it with faculty in the department.

Sen. Kalter: The department should look at it and say what works for them and what doesn't work for them.

Sen. Cox: Sen. Kalter, is your committee looking at this?

Sen. Kalter: We are looking at revisions to the document that it is not a policy and probably won't be policy and each Department has to fit it to its own needs, but we will communicate with HR and legal to make sure what they are doing doesn’t put them and their departments at risk.

Sen. Holland: This discussion is not on our agenda, so I suggest we put it on a future agenda, because it is very important.

Adjournment
Motion: To adjourn. The motion was unanimously approved.
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