Faculty Caucus Minutes

Wednesday December 7, 2011

(Approved)

Call to Order

Senate Chairperson Dan Holland called the meeting to order.
Approval of Minutes September 28, 2011 and October 12, 2011

Motion: by Sen. Fazel, seconded by Sen. Cedeño, to approve the Faculty Caucus minutes of September 28, 2011 and October 12, 2011. The motion was unanimously approved.

Executive Session:

Distinguished Professor Nomination

Motion: By Sen. Stewart, seconded by Sen. Rich, to enter into Executive Session. The motion was unanimously approved.
Open Session:

Information Items:

11.14.11.03
 ASPT Revision for Mennonite College of Nursing (Chad Kahl, University Review Committee)

Sen. Holland: Mennonite College of Nursing lacks sufficient faculty to operate a DFSC and a CFSC, hence will operate only with a CFSC. The question arises as to what type of appeals process is available for performance evaluation in promotion and tenure decisions. The only addition is the performance evaluation conducted by a CFSC, in the absence of the DFSC, may be appealed to the FRC.

Sen. Horst: If we pass the other resolution as it is, will we have to add similar language to the non-reappointment appeal that Mennonite would be appealed to the FRC?

Dr. Catanzaro: If it were approved, it would have to go in the non-reappointment appeals, XIIIJ. This is specifically referring to the annual performance evaluation.
Sen. Holland: You would want it in both places?

Dr. Catanzaro: Yes.

Motion: By Sen. Horst, seconded by Sen. Fazel, to move the item to action. The motion was unanimously approved.

Motion: To approve the Action Item. The motion was unanimously approved.

11.14.11.02
Non-Reappointment Appeals – ASPT Document (Chad Kahl, University Review Committee)

Dr. Catanzaro: There are actually two sections of the ASPT document. Section XI, which provides for a graduated series of provisions of reasons to the non-reappointed individual. That comes out of a document of the AAUP recommendations. It discusses some of the pros and cons of having a paper trail. This was an Information Item on September 28. XIIIJ is the appeals process. To highlight what's different about this version from the last version is we've gone with the substitution of adequate due process rather than adequate consideration. There were several questions about what is adequate consideration. That came out of URC and when I vetted it to legal counsel, they preferred that language. A member of the URC suggested specifically referring to this standard of the preponderance of the evidence, which is 51% of the evidence, to be used by the CFSC in considering this appeal. We ran the language by legal counsel, who again indicated that that was very helpful. There was some question about if it goes to an academic freedom or ethics case to the AFEGC that that could then create a timeline problem. So we put in some timeline for AFEGC to do that to prevent that from being a problem. Those are the major changes.

Sen. Holland: We are officially talking about XIIIJ, but since it's very related, I suppose we could ask about either one. They are all about termination of probationary faculty. One is ‘and tenured faculty’.

Sen. Fazel: I have a question about XIIIJ. What constitutes procedural issues? There were two different interpretations presented last time. Did the URC discuss that? Even if we can't clearly define it, at least give us a few examples so we know what we are voting on.

Prof. Kahl: We did not include the procedural issues because we didn't want to limit those to the ones listed there. So we left the procedural issues deliberately like that so it would be as open as possible to interpretation.

Sen. Fazel: Do you have any examples you discussed in the committee? The concern I have is that if this is a meaningful appeals process, does it include substantive issues that would really make a difference in an appeal or is it just they didn't look at my file? You wanted to leave it vague?

Dr. Catanzaro: The committee didn't want to list specific examples and run the risk of having interpretations be constrained by that. Procedural issues would refer to any question about how the case was handled. For example, if someone claimed I submitted a teaching portfolio and it appears to have been lost. Or if we discovered that some important deadline is not met by a committee. Or in an annual letter—someone did not receive the kind of feedback on progress toward promotion that the policies require and then got informed of not being reappointed. That I think would be a procedural consideration.

Sen. Fazel: Basically, it would be a mechanical error. In other words, there is nothing about judgment. This appeals process does not deal with that at all.

Dr. Catanzaro: Exactly.

Sen. Fazel: Intentionally we don't want to do that? Did you discuss it and decided that you don't really want to deal with substance? 
Dr. Catanzaro: Right, consistent with AAUP recommendations, I think vesting the substantive decision of the faculty in the discipline. The reconsideration is kind of a sort of an accountability mechanism to ensure that that judgment was rendered in an appropriate process.

Sen. Rich: On one hand, it keeps the process fairly efficient and keeps it local. For the vast majority of non-reappointment, that's a very good policy. For the exceptions where there is controversy, I think our concern is the trouble lies not with the faculty member, but overstepping by the chair or a small number of the DFSC. There are appeals processes laid out either on procedure, academic freedom, discrimination or harassment grounds. In procedure one, the faculty member who has been non-reappointed is the one who appeals based on procedural grounds. I wasn't given due process. The CFSC is required then to consider that. To me, that is adequate protection for these cases. The concerns that I have about the non-reappointment are due process issues. If that's the case, a due process review by the CFSC is a very good thing and handles that. There is some fuzziness about what is a substantive issue and what is a procedural issue, but the good news is that it is not decided preemptively. That is what the CFSC has to decide.

Sen. Fazel: Due process, to me, would be much more comprehensive than just not looking at the file on time. That's why I asked for some examples. If you're saying that the person was treated with fairness and they looked at the totality of the contribution of the person and the person wasn't just let go because of fit. Do you see this document as covering those cases? It goes back to procedural issues that really don't address fairness.

Sen. Rich: I think you are much more interested in making an appeal...
Sen. Fazel: On due process.

Sen. Rich: I am not. If a new DFSC changes the rules completely, that concerns me with non-reappointment.

Sen. Holland: When you say fit – a couple of ideas about whether it would fall under procedural issues. Somebody was non-reappointed because they just didn't fit in the department. This would probably fall under a procedural issue because the only thing you are allowed to be evaluated on is research, service and teaching. If that is the judgment that they don't fit the department, that lack of fit has to affect one or more of those three things. Would it fall under due process to have a comparative issue? You have a faculty member coming up for non-reappointment. They have more articles, more service, more teaching than someone who was recently given tenure and then suddenly they are being non-reappointed. Would that be the department not following its own guidelines? Would that count?
Dr. Catanzaro: That would be up to the CFSC.

Sen. Holland: So the CFSC could accept such a thing if they wanted to, because there you are judging on the substance of their accomplishments?
Dr. Catanzaro: I believe the appellant would need to make that case and provide evidence that different procedures were used. Then it would be a CFSC’s judgment if that were a due process issue that had a substantive effect on the outcome.
Prof. Kahl: There would still be a track record of what the DFSC has said prior to that time. Then it would be pretty clear.

Prof. Kalter: I think Sen. Fazel is suggesting that we remove the language on due process. I think fit can mean the same thing as when you have to decide a tenure case. I would recommend that we stop using the word fit and use collegiality or direction of the department if those are the only two options. In number four, an amount of circularity in the process exits that makes this not a real appeal. The CFSC would refer the recommendation back to the DFSC. How many DFSCs would be fair? In a performance evaluation, the CFSC gets to override the DFSC’s decision. In this case, which is a more critical case, they are sending it back to the body that didn't do the right thing in the first place.

Sen. Cedeño: Any judgmental problems should be unethical behavior of a person on a DFSC.
Sen. Rich: Back to point 4. It would be good to have a third-party, such as an administration official, to play an impartial third-party. I agree not sending it back to the DFSC may be a good idea.

Sen. Kalter: Can you describe to us the process of the non-reappointment?
Provost Everts: Not always the same.

Sen. Kalter: The DFSC decides something, asks the dean to endorse it, then asks the Provost and then tells the faculty member and the appeal process starts? The Provost would have already approved the non-reappointment or not?

Provost Everts: That's not always true. There are so few examples that I might be talking about a case. It's just so very rare.

Sen. Kalter: I asked Sam about number 6 about why the AAUP doesn't want an officer of the administration on the committee that hears the harassment or discrimination cases. He has sent an e-mail to AAUP inquiring about that, so we will bring the answer back later.

Sen. Horst: Do we need a similar timeline in number six as we have in number five? Also, I could imagine some situation where some rumor was being considered that went into the decision making process of the DFSC and the CFSC called them on that. That is a procedural issue, so I can see how this would be effective to address a lot of potential problems.

Dr. Catanzaro: The investigations that are done through that office are regulated by statutes and laws and they have timelines already.
Sen. Cox: Can I ask a quick definitional question about the difference between the word procedural and due process? Are they interchangeable?

Dr. Catanzaro: If there is a procedural irregularity, that would be the basis on which someone would say due process was not followed.

Sen. Solberg: In law, there are two types of due process – one is procedural, did you get the right trial?, and the other one is substantive, was it fair?. I think here the way you use procedure, you are talking about the procedural due process. I look at procedures—if you are allowed to turn in three letters on your behalf to see if you're going to get reappointed. You go to turn in your three letters and then the chair says we don't need them; we have already made our decision. That to me is a procedural issue. If it says I am doing really well in year one and year two and then in year three, I'm not reappointed; that is a substantive issue. If I'm doing really well in year one and not so well in year two, and then in your three they don't reappoint me. I don't know how that becomes a substantive issue and the other one a procedural issue unless they didn't follow some guidelines that they were supposed to. I think it's all substantive.
Sen. Cox: If the CFSC does not see it as procedural, but substantive and not within their domain, they would notify the candidate that it is not subject to their review? Then the candidate can appeal to the Provost’s office or is there another step?

Dr. Catanzaro: The CFSC would render the decision that due process was followed. The DFSC’s original recommendation then would go to the Provost. Because of the context, I won’t say that the faculty member could appeal to the Provost, but I think there would be an opportunity to meet with the Provost and make a case. Then the Provost would make the decision taking into account all of the evidence she had at her disposal.

Sen. Rich: Sen. Solberg, point well taken. Maybe we could fix that in number two, ‘the manner in which the review was conducted’ and eliminate the specific words procedural issues. There is a reference to procedural errors in number four; there might be some softening of the language. It defers to the DFSC in some matters in terms of discipline, but if in fact procedural issues could be interpreted in that way, in a reasonable CFSC, that could be problematic that they would restrict their scope, which gets to the point that we all share a concern on.
Dr. Catanzaro: Could you repeat that?

Sen. Holland: It’s in XIIIJ, part two, in determining whether adequate due process was provided. The CFSC shall restrict its inquiry to procedural issues related to the manner in which the review was conducted. I think your suggestion is to say that the CFSC shall restrict its inquiry to the manner in which the review was conducted.

Sen. Rich: Correct. Then in number four, there is a mention of procedural errors that I would suggest being softened. Avoid overly restricted choices by the CFSC in terms of what comes within its scope.

Sen. Holland: What we certainly do not want to do is substitute the judgment of the CFSC on the merits. Anything along those lines should stay in the department.

Prof. Kahl: My concern would be that it would be so open-ended without the mention of procedural issues. How would the term manner be read by different people?

Sen. Holland: If you could make the case—it was a procedural issue – there are several you can actually bring substance in.

Sen. Hoelscher: Isn't it fairly traditional in manners of appeal that they are restricted to procedure. When we're talking about law, when we're talking about anything.

Dr. Catanzaro: I think that is the point, although I think part of the spirit of the AAUP recommendations is that this process be clearly differentiated from the appeal process when someone is denied tenure. This process is more about that the committee considers all of the things that guidelines say it should have considered in a timely fashion.

Sen. Kalter: In number two, the second sentence reads, the CFSC shall not substitute its judgment for that of the DFSC on the merits of whether the candidate should be reappointed. So even if we took out procedural issues and left it to the manner in which, wouldn’t that next sentence prevent these substitutions of judgment?

Dr. Catanzaro: Yes.

Sen. Kalter: Then I would accept Sen. Rich’s idea to strike the specific language on procedural issues in both of those places because that sentence means it won’t be a problem.

Sen. Fazel: In my opinion, when you appeal, the judgment should also be a part of it, not just the time. Also, if you appeal it, the appellate court should be able to reverse the decision of the first group. I think just procedural without substantive… One side issue is the cost to the University. Reappointing someone is different than making the mistake of giving tenure to the wrong person. You should err on the side of faculty. The following year, the DFSC would still be making a decision about them. If it's a meaningful appeal process, it should go beyond procedural and it should include judgment. The CFSC should have the authority to say your decision is not a sound decision and we think you should change it.

Sen. Rich: The word procedural may lead the CFSC to restrict its scope even further; eliminating procedural issues related there would be helpful. Sen. Kalter pointed out the second line still states the line that is drawn. In four, instead of the word procedural, use the words due process again.

Sen. Gizzi: The CFSC is looking at the process. The dean is in a position to disagree, right? The dean and the Provost have the substantive ability to disagree. Am I correct, so there is an appeal that is through the administration?

Provost Everts: They are recommendations. 
Sen. Gizzi: And there are still other substantive forms of appeal based upon academic freedom, ethics, harassment, discrimination. This whole thing is about procedural due process and substantive due process. I can see the concern of how to do I make my substantive case. Your substantive case is being made to the dean and to the Provost.

Sen. Fazel: But that is not a part of our formal appeals process.

Sen. Holland: I would like to have some time to talk about Section XI, Termination of Appointment of Probationary and Tenured Faculty.
11.30.11.03
Termination of Appointment of Probationary and Tenured Faculty-Revised – ASPT Document (Chad Kahl, University Review Committee)

Sen. Kalter: In the midst of A1, a, b, c, d, I think that last time we wanted to include a statement that said if the probationary faculty requested a written statement of reasons, that we should include a line that said the chair must give that statement. They don't have the option to say no. Was that amenable to the URC? Also, I was curious as to why Chuck wanted to eliminate the first line: the non-reappointment of a faculty member during the probationary period must follow the regulations of the Board of Trustees.

Dr. Catanzaro: I will e-mail Chuck. I would venture a guess. Everything needs to fall under the regulations of the Board of Trustees. So why say it for just one. I will check.

Sen. Kalter: Chad, do you think the URC would be okay with that added language about the chair has to give a statement of reasons?

Prof. Kahl: I would think so. You are essentially saying in XIA.1b. a request can be made and the chair chooses not to do that. I can see that as something that can be added.

Sen. Horst: I didn't get this document.

Sen. Kalter: How many people didn't get XIA? The three of you and Sen. Woith?

Sen. Woith: I'm sorry, I have it.
Sen. Horst: The iPad people are having troubles.

Sen. Kalter: So five people didn't get it? I would suggest that we table discussion until everybody gets a copy.

Sen. Gizzi: I got the Word document, but when I was using it on the iPad, it was blank. I think I would be in favor of instead of getting a PDF file with a whole bunch of attachments if we got one zip file with all the files separately. It would eliminate a huge amount of the frustration of trying to put together the materials to try to bring.

Sen. Holland: Would that be okay with you Cynthia?

Ms. James: Yes.

Sen. Holland: With it being 9:22…

Sen. Fazel: Before we adjourn, on behalf of the Faculty Caucus, I want to thank Cynthia for everything she has done for us during the year and wish her a Merry Christmas and a Happy New Year. This is something we have for her. 
Adjournment

Motion: By Sen. Hoelscher, seconded by Sen. Stewart, to adjourn.
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