Faculty Caucus Minutes
Wednesday, November 5, 2014

(Approved)
Call to Order

Senate Chairperson called the meeting to order following the Senate meeting.
Approval of Faculty Caucus Minutes of Wednesday, October 22, 2014

Motion: By Senator Marx, seconded by Senator Hoelscher, to approve the minutes. The motion was approved by the caucus with the exception of Senator Dyck, who abstained. 
Indemnification Act/Program Presentation (Lisa Huson, General Counsel; Dave Marple, Director of Risk Management)

Related Document:

Indemnification Program Questions and Answers

Senator Kalter: Something came up last year or the year before when we became aware that there were certain classrooms on campus where there may be more higher risk hazards. So the Executive Committee talked about this last year and decided not to go to a university wide policy, but we discovered that there were things that faculty don’t know like the fact that we have an indemnification act and some protection. One of the goals is how do we publicize this better to our faculty and to any students who might be employed. We want to start this discussion in a smaller group in the Faculty Caucus.
Lisa Huson, General Counsel: I note that you have an old version of the handout. We updated it on my website, so everything we are going to talk about is on the General Counsel’s website. If you go to the risk management tab, you will be able to download the new version. We added a little information about vehicle insurance. 
I have a short power point. Indemnity and insurance are two different things, but they are related. The State Employee Indemnification Act is a state statute that provides certain coverages for employees who are acting within the scope of their employment. All employees, faculty, staff, administrators are covered under this statute. As such, you are provided representation, assuming you are acting within the scope of your employment. Practically speaking, the Attorney General’s Office is obligated to provide us with representation. In the event that there was a judgment against you, the state pays the judgment. 
If you are not acting within the scope of your employment, then we have a problem, but my intent is to cover everybody. It’s not my choice; it’s the Attorney General’s choice, so we would make every argument that we could that you were covered by it.

This shows you who is covered under the self-insurance plan. At different universities, it is done different ways. Here, we have our own self-insurance fund. That is just a reserve pool. It is not something that you want to tap. That’s there for really bad things that if our insurance doesn’t cover it and if the state doesn’t cover it, we have money if something really bad happens. Dave Marple, Director of Risk Management, buys insurance for us and excess liability coverage and things like that. He’s going to talk to you about the insurance we have.

What activities are covered? Errors and omissions within the scope of your employment. Essentially if you are doing what you were hired to do, then you would be covered for it. Most everything is going to be covered. There is going to be a gray area where there may be cause for concern and then there is going to be an area where you are not going to be covered, but again, the Attorney General’s Office makes that decision or alternately the insurance company makes that decision. We will always try and represent that you should be covered, but we don’t always win that argument.

Director Marple: All university vehicles, those with the U plate standing for universal plate. Facilities drives a lot of them; some departments have them. They are covered under the State of Illinois’ auto liability plan administered by Central Management Services. The good news is that we don’t pay for the liability losses that arise out of the use of the vehicle if the vehicle falls within the scope of coverage offered by the State of Illinois. There are two categories of coverage under the plan. One is for liability arising out of the use of state-owned vehicles. The coverage is primary, which means that the state pays first and typically will pay the entire claim. The second is liability arising out of the business use of vehicles that are not state owned. If you use your personal vehicle or another vehicle, it could be a leased or rented, in the scope of your employment for state or university business, the insurance on that vehicle is primary, whether it be your own personal insurance or insurance purchased through a rental agreement. 
Ms. Huson: So when they are renting, should they get the insurance?

Director Marple: No. We have a contract with National and insurance is included in that. If it’s Avis or Hertz, you don’t want the damage coverage on the vehicle. Liability and damage would be covered by the State of Illinois. The way it’s worded is that the State of Illinois will pay for damages to property and liability, including medical, to third parties. That’s people you may hit and injure while operating the vehicle. They will cover the costs of that.
Ms. Huson: What if you are injured?

Director Marple: If you are injured, again what is key in all of this is that you are acting within the scope of your employment. Of all the areas that I am responsible for and the coverages that I place, manage and liaison for, the State of Illinois doesn’t always give me the same answer twice.

Senator McHale: I’m on a university trip; I’m driving a Hertz car; I total the car. Hertz is going to charge my credit card for the total of that and then I am going to trust the State of Illinois to pay me back?

Director Marple: Yes.

Senator Holland: Any vehicle that has a university license plate is covered?
Director Marple: As long as the driver is an employee, under most circumstances the driver needs to be employed by the university, it’s used for state university business, yes.

Senator Kalter: I am going to present a paper in a professional conference in Savanah, GA. That would be covered if I rented a vehicle there?

Director Marple: Yes.

Ms. Huson: Assuming you are going to put that in your ASPT documents; that would be the solid way to get it.

Senator Croker: Is this only true within the United States?

Director Marple: The coverage is world-wide; however, I don’t recommend that you travel in Mexico on this insurance. It’s a felony; you will go to jail and they will figure it out later. My recommendation is that you purchase the insurance in Mexico.

Senator Croker: Other places that you might travel to for conferences, Canada, Germany, places like that, is it recommended that you don’t purchase the insurance as well?

Director Marple: In European countries, we won’t be using a state vehicle, so my recommendation is that you utilize transportation there taxi, bus, mass transit. If you do drive a vehicle, there is some world-wide coverage that we have through our larger, institutional-wide liability insurance protections. That gets pretty involved. I recommend you don’t rent a car because of the complexities of coverage. If you do, theoretically, the State of Illinois should cover it. It’s never been tested to my knowledge.
Senator Lessoff: A lot of faculty members don’t travel that often. Could the university send cards that say if you have this situation, do this? Is there something that you could do to inform everyone that there are all these services available?

Director Marple: On the topic of foreign travel, on the risk management web page, I urge you to check out the foreign travel/study abroad tab. There is an 800 number on there with all the insurance contact information and detailed information on what to do in the event of an emergency.

Ms. Huson: That is not really under what we are doing, but all of the stuff under travel is under Greg Alt. Alan, I think that is a good suggestion. There are places where we can find out about travel, but that is an excellent suggestion and I will pass that on to Greg.

Senator Ellerton: What happens if you own a car, which I do, that is located in Australia? When I am there, I have the use of that car and very often when I am there, I drive to a conference or I am on university work. I have my own insurance. Would the excess be covered in the same sort of way?

Director Marple: I would have to ask the state specifically. If I had to guess, it would operate the same as here. The coverage is world-wide but is always secondary to primary coverage and if it’s a personal vehicle, it’s your own personal auto insurance.
Ms. Huson: This tells what you should do in the event you are served with a summons in a lawsuit. Obviously, immediately contact my office. You need to provide it to us and we forward it on the Attorney General’s Office so that we can request representation for you. What happens if you are sued after you leave or retire? You are covered in the same manner that you would be if you were still working. It’s subject to the same employee acting within the scope of their employment.

Director Marple: This is just a brief overview to give you some idea of all of the insurance coverages that the university purchases. Educators’ legal liability—think of that as an employment practices liability insurance policy. It would respond in some circumstances where the Illinois Employee Indemnification Act may not respond. Then Excess General Liability, Student Internship and Professional Liability. I currently manage two Student Internship/Professional Practice policies for our interns. We talked about the State of Illinois Auto Liability Claim—that’s not really an insurance and probably shouldn’t be in there. Illinois Court of Claims—again, not an insurance, but that is a protection afforded to us by the Attorney General’s Office.

Ms. Huson: Which is where any contract claim against the state goes to that court, which is sort of our home court advantage because things go in there and they take five or ten years to come out. It is a very onerous and different process than most attorneys are used to.
Director Marple: Crime Insurance: that’s not if you commit a crime. That protects the institution if others commit crimes against us. Foreign Liability: I mentioned a tab on the risk management website. There is some international insurance coverage that you can find detailed information on on that tab.

Liquor Liability: the university obviously does serve alcohol at various places. Faculty/Staff Professional Liability: that is a new policy that was placed this year. Medical Malpractice for our doctors, nurses and other staff at Student Health Services. Then individual coverage plans: I manage a number of small policies that cover individual departments that have unique exposure.

Senator Dyck: On the medical malpractice, you mentioned Student Health Services. Does that also include Nursing faculty?

Director Marple: No, it does not.

Senator Dyck: Where would we be covered?

Director Marple: You would be covered under the Educators’ Legal Liability Insurance for errors and omissions that occur within the course of your employment.

Senator Kalter: Last year or the year before, John Baur (Chemistry Chair/Interim VP) found that many of his faculty were buying insurance when they did not need to. That’s another piece of publicizing the policy question. Then Senator Hoelscher brought up that there is kind of a mixed message because of that gray area. You don’t need to buy your own insurance, but you might need to buy your own insurance because there are certain things the policy won’t cover. One of the things it said in the sheet that we had was ‘intentionally breaking the law’, but then there are instances where you might unintentionally break the law and it is a gray area whether that would be covered.
Ms. Huson: Yes, in terms of buying your own insurance, that is a personal choice. I have been doing this for 20 years and I have never purchased my own insurance, but that is my personal choice. I have not seen it used much or at all.

Director Marple: There were activities that would not have been covered under the Educators’ Legal Liability because certain faculty were interacting, treating, to some extent, members of the public. 

Ms. Huson: When he says “treating”, he is talking about in a medical fashion. He is talking about the Speech and Hearing Clinic.

Director Marple: So we did purchase some additional Faculty/Staff Professional Liability Insurance to cover faculty that aren’t covered under the Educators’ Legal Liability Insurance.

Ms. Huson: Susan’s question goes to the whole unintentional criminal problem and that’s a problem. There are two points I want to make. One is that the State Employees Indemnification Act specifies civil. It specifically does not include criminal. The second one that I have only become aware of since February is that there is an attorney general opinion saying that they will not cover it for criminal things. So, in the past, we have not covered criminal attorney’s fees for people when they have been charged with that because the state doesn’t do it.
Senator Kalter: Would that include things like involuntary manslaughter? Is that a criminal offense?

Ms. Huson: Yes.

Senator Kalter: So if you are driving a vehicle and you happen to be found guilty…

Ms. Huson: Let’s say it rose to the level and it was a DUI type of thing that included manslaughter in it, there would be a whole different insurance question with that, but in terms of providing representation from the state, it could be problematic. I really hesitate to give blanket answers because all of these things are very fact specific. One fact can change the entire problem.

Senator Kalter: That was part of our conversation over the summer.

Senator Horst: In conversations with John Baur, he talked about this case in California, I believe, where a history lab blew up and there were criminal charges. My question is are you doing these sorts of presentations to high risk faculty, such as Chemistry faculty.

Ms. Huson: We basically go when people ask us. If people would want me to do that, I would be happy to do it. This was presented to the chairs.

Senator Kalter: Could you say a little more about the last policy. You said that was a recent purchase.

Director Marple: The last policy is the individual coverage plans and those vary. For example, we had a motorcycle safety program and that had what I call stand-alone insurance or unique exposures. I meant to say that the Faculty/Staff Professional Liability was the most recent.

Senator Kalter: Should we be doing risk analyses for each department to determine where we have instructional spaces that are particularly prone to hazards? If we are not going to do a university-wide policy, it may be advisable for some departments to have departmental policies that would help guide actions in classrooms. Is that something we do or should do?
Director Marple: You certainly couldn’t have a boiler plate approach to the wide variety of classroom experiences. Certainly, the Chemistry Department, for one, has safety protocols and safety training. So there are operational risk management practices in place in various departments. The ISU farm is another environment that differs from a typical classroom. I have spent time out there with faculty viewing the operations and offering suggestions. I was just recently at the shop in the Science Lab Building where they are assembling the solar car and took a look at that. 
Ms. Huson: There are insurance policies that are in place that are sort of blanket insurance policies and Dave does this as a matter of his job to look and determine where we might need to have a special policy.

Senator Kalter: That would be one where chairs and directors should be contacting you about these kinds of questions.

Ms. Huson: He does that anyway, but yes they could.

Senator Kalter: The other kind of classroom that I was thinking about was liability with supervising teachers. We have cooperating teachers and supervising teachers. Technically, I believe the cooperating teachers are on our payroll so I assume that we cover them and there are probably particular kinds of risks there because of the minors.

Ms. Huson: First, there are contracts that we have with the schools and that would have a provision for it.

Director Marple: The statute requires that the host institution where that student teacher is placed to cover that student teacher for liability.

Senator Crowley: You might consider working with the edTPA and the role of Pearson. What do they do with the videos?
Ms. Huson: I think one of the presenters said they worked with my office, probably with Wendy, and that they had appropriate releases and appropriate language in the contract. 

Senator Hoelscher: This is a very important topic and I am very grateful for you two to have come here. I would suggest though, with the hour being what it is, that might we submit questions and you come back.

Director Marple: Sure. I just want to add to that. I get a question: Is it covered? Well, it should be the way that the language is written in the policy, but there is ambiguity sometimes in the wording when that particular claim or case has never been tested. So in many cases we don’t know.

Senator Kalter: We have generated a lot of questions. It is the role of the Senate to find stuff out, collect questions, submit them and we will have you come back and answer more. Thank you very much.

Adjournment
Motion: By Senator McHale, seconded by Senator Hoelscher, to adjourn. The motion was unanimously approved.
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