Faculty Caucus Meeting Minutes
Wednesday, January 24, 2018

Approved
Call to Order

Senate chairperson Senator Kalter called the meeting to order.  

Action items:

University Library Committee Election (spring replacement for Duleep Delpechitre)
Matt Lastner, MKT
Council on General Education Election
Rebekka Darner-Gougis, BSC, 2018-2021

University Curriculum Committee Elections
Cindy Kerber, MCN (to replace Steve Stapleton) 
Sherry Sanden, COE (to replace Marilyn Morey) 
Julie Murphy, MIL (to replace Patrice-Andre Prud homme)
Motion by Senator Ferrence, seconded by Senator Nikolaou to elect the nominees by slate to the University Library Committee, Council for General Education, and University Curriculum Committee. The motion was unanimously approved. 
Textbook Affordability Committee Election (spring sabbatical replacement for Dr. Park)

Chris Gjesfjeld, SWK

Senator Liechty: In making that motion, I just want to say I'm also a Social Work faculty.  This guy is a person of highest integrity, regard, everything.  So I really support his move here into that committee.

Motion by Senator Liechty, seconded by Senator Nikolaou to elect Chris Gjesfjeld to serve as the spring sabbatical replacement on the Textbook Affordability Committee.
The motion was unanimously approved. 

Information items: 
11.02.17.04 From Milner CFSC and DFSC: MIL Suggestions to proposed ASPT disciplinary articles 
Senator Kalter: All right.  We've got people for the external committees.  It's like musical chairs this year.  We're going to go now back up to the information items.  We sent out Milner Library's response to the ASPT disciplinary articles and just wanted to let everybody know about them and give you an opportunity for comment.  

Senator Horst: I'll just say again that in the ASPT document it does discuss dismissal and it puts under the purview the SFSC.  So the logic of containing more substantial descriptions of that process comes from the ASPT document itself.

01.09.18.10 Article XII, General Considerations, FC Final 2018
Senator Kalter: Thank you.  Any other comments or observations/concerns?  All right.  If there are none, we're going to then move back to our action items.  And I'm going to start with Article XII, which is the General Considerations article, and read through essentially the main changes that we made over the break in response to this body's feedback.  There are some fairly important things in this particular one, so we may end up having either a long discussion or end up tabling this and coming back to it because there were some things that we did not specifically discuss but that needed to have attention.  So I'm going to start just by going over what was changed.  
We decided that we needed to reserve the term "cause" or "adequate cause" for the instance of dismissal or termination so we changed those things to other words.  At one point the Caucus made a – or actually, I think it was people on the URC – made a comment about how there's no minor sanction and yet in the General Considerations there was something talking about minor versus non-minor sanctions, so that was changed to the word "corrective."  Senator Pancrazio had brought up that we need to make the laws pertinent to our duties, not just say laws, as it was in the rest of the document.  The sense of the Caucus seemed to be that we wanted to define suspension to include re-assignment rather than not, and so that was a major change and we have that as part of the amended mark-up copy.  We limited the threat of harm to harm to people or property so that it's not an abstraction that is being harmed.  We added the idea – this was based on Senator Nichols' input – of severe disruption.  We added that to the idea of the threat of imminent harm or imminent harm and that was taken from AAUP documents and reports, so using their terminology.  We separated misconduct dismissal from performance types of dismissal or financial or program elimination types of dismissal, although you will see that in order to be efficient we basically just said if you have a kind of performance issue and that seems to be leading towards a dismissal, we'd be using essentially the same process.  We just wanted to make sure it was clear that that would not be a disciplinary dismissal.  Separating non-reappointment from dismissal.  Defining what the reporting structure was, which was one of the things that did not specifically come up but which I noticed in scanning the entire ASPT document that we needed to make sure that the reporting structures were indicated there;  otherwise we'd be potentially reporting to bodies and in ways that might break the logic of the system.  
Conforming to AFEGC policy language.  That was where it went from grievance to complaint instead.  Adding a provision – and by the way I have now gone into Section B, which is the Faculty Rights section – having provisions for recusal as a right and provisions for a formal meeting or hearing as a right.  These were things, again, that did not specifically come up but that seemed to be inconsistent with ASPT's overall policies.  That in almost every other instance of every ASPT process or procedure, people have the right to formal meetings and they have the right to hearings, and those were not included in the original draft that we saw.  I'd like the URC to comment on if there is a reason for that, what that was, but I added it in in order to make sure that it would be consistent.  
Now, the next thing is very, very innovative and potentially something that you might want to reject, but based on Senator Horst's comments about recusals and the need to have recusals but the possibility that CFSCs, for example, could get too small and be making really, really important decisions, the idea that I came up with was to combine CFSCs.  In other words, if a CFSC, the numbers on it get too low because too many people have recused themselves, then you would combine one CFSC with another and they would make the recommendation to the Provost about sanction, suspension, and dismissal.  That's a big one.  

Putting the power to request review at tenure of your previous disciplinary actions, putting that into the faculty members' hands and guaranteeing them access to their materials rather than just suggesting that they might have access to the materials.  And then adding a Section C that specifically separates out AFEGC and academic integrity jurisdiction from ASPT disciplinary stuff.  In other words, not completely overhauling and recreating a long-in-place system in terms of AFEGC and academic integrity.  I want to say that I'm not necessarily against folding Code of Ethics violations or academic freedom, or what have you, into the ASPT system, but that is a much, much longer, faculty-wide conversation that would need to occur and changes would need to be made to our Constitution because the Constitution is what essentially creates the Academic Freedom Committee, right?  And so that's a very big conversation and so in order to avoid that kind of conflict for this iteration of these articles, specifically saying what the exemptions are.  That anytime a DFSC or another ASPT committee gets a complaint about a Code of Ethics violation for example, they would not themselves debate a sanction but would refer it out to the AFEGC or the integrity process.  And I believe that that is it for the General Considerations section.  
So first of all let's decide briefly, do we want to immediately move into the action phase here, put it on the floor for debate, or would we prefer a kind of soft, extending the information item a little bit longer on this given the big things in it?  Do we have a preference?
Senator Blum: I would just suggest that we go with the soft and talk about it a little bit.

Senator Kalter: Okay.  Is that all right with everybody?  Do we have any objections to that?  

Senator Horst: Also, Susan, are we going to be looking at each…

Senator Pancrazio: What does going soft mean here?  

Senator Kalter: Senator Horst has the floor.  Hold on just a minute, Senator Pancrazio.
Senator Horst: I was just wondering if we were going to softly discuss and debate each item and approve it and then approve the entire thing.  What's going to be our approach for the entire document?  Are we going to approve each one separately?
Senator Kalter: I think that what we should do is move each article.  Right?  So maybe begin with an information session about, for example, Article XII, and then if we think that we can move it into the action phase, move that one and vote on it, and then move to the next article and do the same for each article.  Does that make sense?  So let's have a little bit of discussion about those changes.  And actually, Senator Pancrazio, what were you going to say?

Senator Pancrazio: I don't know what a soft approach or a hard approach to this is.

Senator Kalter: Sorry.  So the Senate has traditionally played it loose with Robert's Rules of Order so that we don't close off needed discussion by moving too swiftly into action.  So an example is what just happened in the Senate itself.  I probably…  Not knowing that Senator Smith had a continuing question about that particular set of changes, if I had known that, I probably would have started by saying we're still in the information stage – does anybody have any further questions? and then asked for it to be moved to action rather than going right into action and then forcing an immediate decision about whether the policy was moved forward or what.  Does that make sense?

Senator Pancrazio: I think I follow what you're saying.  

Senator Horst: In an action item you can only speak…  

Senator Kalter: You can only debate.  

Senator Horst: In an information stage, we can ask questions and find out information.

Senator Kalter: All right.  So do we have questions?  Any concerns or comments about the mark-up, about the changes that we made to the original document that we received from URC?

Provost Murphy: I have a couple.  So I'm under number two.  That's my first one.
Senator Kalter: A2?

Provost Murphy: A2, I'm sorry, thank you.  Oh, A3.  I can't read.  The change that adds violation of laws pertinent to the faculty member's responsibilities.  I think I need some understanding of that because I could think of laws that you could say don't directly relate to our teaching, research, service mission and yet would be egregious enough that if someone violated those laws and certainly was convicted, you would consider dismissal.  I guess I'm worried about that phrase and what exactly we mean by that phrase.

Senator Kalter: Let me call the URC to the table at that point, because you had that phrase in the original document but just not in this article.  So maybe you could help us understand what “pertinent to the faculty member's responsibilities” was intended to mean.  Welcome back!  

Dr. Catanzaro: It's great to be back.  

Dr. Dean: Thank you for the question.  Thank you for inviting us back to be a part of the information session and the review of these final drafts.  Thank you for that on behalf of the URC.  Yes, when we made our revision and took that out, our thinking was exactly as…  Do I call you Senator in this meeting or Provost?  

Senator Kalter: Either one.

Dr. Dean: Either one.  Okay… exactly as the Provost's comments.  That there are some violations of laws that are so egregious that they need attention.  I do understand, on the other hand, why it was in there in an earlier draft, which is because there are faculty that would be concerned that something like this could be used to bring nuisance disciplinary procedures against a faculty member.  But the reason we took it out is because there needs to be means to address, for example, if someone was found convicted of a murder or something really egregious like that.  I don't think it's specifically written in our policies – maybe it is somewhere – but I think there are laws that a person could violate external to their specific job functions here that would certainly…

Senator Kalter: Before you go on, let me just clarify something.  You actually did not take it out.  It is in Article XIII.C.1 and so what this does is…

Dr. Dean: And you put it back in here?

Senator Kalter: Yes, we essentially cut and pasted it from Article XIII.C.1 into XII.A.3 in order to remain consistent because Senator Pancrazio had pointed out that it was, laws were left out in the air in the General Considerations but were more restricted in the specific articles.  So this is simply making consistent with the URC's own language rather than adding something back in that was taken out.  
Dr. Horvath: I can't remember precisely, but I assume what happened here is we intended to take it out throughout the document and just failed to be consistent.  The consensus of the URC was to specify that some laws were in and other laws were out didn't make sense to us and circumstances vary so much that the consensus was just to talk about laws, breaking laws, period.  If it appeared later in the document, I suspect it was just an error on our part.
Senator Kalter: Does anybody have any comment on that one?  I know that Senator Murphy had three questions, but let's stop with that one.  Anybody want to make any comment or should we move on to the next?

Senator Pancrazio: Just one for clarification.  Did you say convicted or did you say accused?

Dr. Horvath: Well, again, that seems to be a problem.  If I'm accused of murder…

Senator Pancrazio: Well let's say something other than murder.  I mean, murder is an easy one.  I mean, what about tax evasion?  What about something that doesn't have that aspect of violence?  It's very easy to say, okay, murder…

Dr. Horvath: So I'm currently serving as an interim department chair so I have fiscal responsibility for the department.  If I'm accused of tax evasion, I think that warrants my being sanctioned or temporarily removed from that position.

Senator Pancrazio: But just accused?  What if the accusation is incorrect?

Dr. Horvath: Yeah.  I'm financially…  I have the ability to make financial decisions for my department and if I'm accused of tax evasion I think that warrants special consideration from the university.  If I'm ultimately exonerated, then that can be corrected.  I think that was our feeling.  On the other hand, as a faculty member, if you have no fiduciary responsibility, if you do not have the ability to sign checks or, you know, distribute money on behalf of the university, then maybe not, right?  So the way we wrote this, the DFSC and the CFSC will make those recommendations based on the particular circumstances with respect to the faculty member in question.

Senator Pancrazio: In that regard, it sounds like that phrase with respect to their duties makes perfect sense and it should be in there.  

Senator Horst: Yeah.  I mean, your logic seems to support pertinent to the faculty member's responsibilities.

Dr. Horvath: There are just so many others, right?  There are so many laws, that I might transgress, that are not clearly directly related to my responsibilities.  Again, I go back to murder or rape, how are those related to my responsibilities as a faculty member?
Senator Kalter: I can easily relate them.  If you murder one person, you may murder another one.  If you rape one person you might…  In other words, you might rape somebody on campus.  You might murder…

Dr. Horvath: And that's related to my teaching, research or service?

Senator Kalter: Yes.  It's certainly related to your teaching.  Absolutely.

Dr. Horvath: Okay.  I guess that wasn't clear to us.  

Senator Kalter: Let me just also add to something that Dr. Horvath said.  Chairs are not part of the…  They are not judged by the ASPT system, but there are some fiscal agents who are faculty, like if you have a grant, as I understand it.

Dr. Horvath: Or an advisor to an RSO or something like that.

Senator Blum: For me, I mean, it seems like any significant felony jeopardy, all right, that a faculty member might be in is going to be in some way related to their ability to…  I mean, if you were going on trial for some significant crime or something like that, it could be extremely demanding, right?  Okay.  Or cause undue publicity that concerns students.  I mean, these are all related phenomena to conducting your job or in executing your job.  And so to me that is not particularly restrictive in the sense that the process that's laid out here, there is a process to determine exactly the context of that.
Senator Kalter: Thank you.
Dr. Ellerton: Thank you.  One point that I think needs to be borne in mind is that this is under the…  It's a definition of types of disciplinary actions so that it goes through sanctions first, then suspensions, then dismissals so that I think that context needs to be taken into consideration when specifying.  And I think that was in our minds when we wrote it because you can't put it all in one paragraph and so it builds up from sanctions, suspensions, and dismissals.  And I guess that was my main point there that I think because we can't cover it all, sanctions might get out of proportion because it's the first one that comes up.  And we want to do a catch-all that covers everything, but sanctions are the one level, then suspensions and major disciplinary actions, dismissals, and so on.  And that will depend on the particular action that precipitated the investigation at that stage.  So my concern is that we…  It should be fairly open for interpretation for DFSC and CFSC because that was the original intent, whether it stays as a sanction or whether it then gets escalated to a suspension or a dismissal.
Senator Horst: Two comments.  One, it does say may be affected.  So it's loose.  I just thought of, like animal cruelty which is of course a horrible thing but really doesn't have a specific relation to somebody's faculty responsibilities.  So that's an example.  Would you do some sort of sanction?  But it says may be affected, so it's up for interpretation.  And I just also wanted to…  Susan, could you remind us why we struck "including the Code of Ethics?"

Senator Kalter: Well, in part because of what we recognized about the conflict of having two bodies hearing Code of Ethics complaints.  So, those things right now go to AFEGC, but the original reason was that there was no reason to specify a particular set of policies, just it's all policies.  That was why that was like that.

Senator Horst: I see.  Okay.

Senator Kalter: I want to just…  Senator Blum alluded to something that I want to call out a little bit because he said the word "felonies" rather than laws.  You'll notice that I did not change the word "laws" to felonies, and that was against what I had said in previous sessions of the Caucus because I actually ended up looking up what are considered misdemeanors in the state of Illinois, and Class A misdemeanors can include things like aggravated assault, criminal damage to property, etc.  I printed out a list, and I can't find it in my papers, but after seeing that, it seemed to me that we would be tying the university's hands by restricting it simply to felonies.  All right.  If there are no other comments on that one, Senator Murphy, you had a second question.
Provost Murphy: I'm looking at B new 5 and that…  I think originally it talks about records of the disciplinary process including the documentation of the exoneration and the documented facts of that exoneration or a sanction or a suspension, that I think originally it said that those would be included in a tenure and promotion review process and it was changed to say that the faculty member themself makes the decision on whether or not they are part of the tenure and promotion process.  Am I reading that correctly?
Senator Kalter: Yes.  That was…  Going back to the records of the minutes, although there wasn't a lot of evidence there, it appeared that the Caucus was leaning towards a more active construction of that clause, so to speak, and wanting it to be in the hands of the person who might have been disciplined.

Provost Murphy: Does it seem like if a pre-tenure faculty member is sanctioned or suspended that that should be part of the promotion and tenure record?  I mean, to me that should be part of their evaluation process.  I don't think that should be left in the hands of the faculty member to decide.  And I'm not sure legally that that's a correct interpretation.  It might be worth having legal counsel look at that.  But I think a DFSC, I mean, it seems to me that is part of the record of performance of a pre-tenure faculty member if they've been through a significant sanction.

Senator Kalter: And I may have misread the tenor of the Caucus.  I'm not sure whether I did or not.  So that's, you know, like the one with pertinent to one's responsibilities in terms of laws, this one could be…  We could decide to revert it back to what it had said originally, although I will point out that one other change that I made there was trying as many places as possible to get rid of the term "corrective action" and replace it with sanction or suspension imposed or some variation.  So I would like to keep that language because it keeps us from assigning, like, ongoing therapy to somebody for years and years and years and makes it much more specific.  So if I have misread where the Caucus was going, we can bring that one back to what it originally said.  Does anybody have any comments or observations about that one?
Senator Horst: I believe the Caucus, when we talked about it, we talked about the idea of rumors and that if somebody really wanted their case with all of the facts laid out so that they would be fully informed.  It was more if the faculty wished that, that it could happen and there wouldn't be any sort of confidentiality issues because we were concerned that members of a promotion or tenure committee might make judgments not based on the relevant facts.

Senator Kalter: Would that be…  I can't quite tell if you are arguing in favor of keeping it as changed or sending it back to the way it was worded before.

Senator Horst: I like this wording.

Senator Kalter: You like the new wording.  Okay, thank you.

Dr. Catanzaro: If I might, I'm remembering that same thread in the conversation about the concern that in the absence of the record of whatever had happened, for example, exoneration, there could be ASPT committee members say, well, wasn't this person in trouble for something?  Oh, yeah, it was a big deal.  And in fact, the documentation might show that the person was exonerated or the original charges were not upheld and what was eventually found was not as severe a violation and the sanction was less severe than imagined and was fulfilled and the person has been a model citizen since then.  But in the absence of having the documentation available it could…  In effect, the well could be inadvertently poisoned, and having that documentation always part of the record just makes it clear for everyone.  So for some of the same reasons that Senator Horst just cited for keeping it the way it's been edited, I would – I'm only here in an advisory role – but I would suggest that the original was…  I'm reading the original as closer to that aspect of the conversation as I'm remembering it.
Senator Kalter: Let me also go through some of the reasoning while I was editing it.  If you take a scenario of a tenure and promotion case, where this would be pertinent is if the DFSC were leaning towards giving a no and that seemed to be unjust.  And in that instance, the probationary faculty member could say, "I would like to request that the records of the disciplinary process be reviewed."  Right?  So it would trigger in those cases but not be brought in when the path is essentially smooth and the person is going to get a yes, right?  That was the reasoning that I was thinking through.  I take your point, Sam, about how you were reasoning through it.  And so we're all looking at this from a different perspective, but I just wanted to explain why that logic seemed to work in what I was reading of the Caucus minutes.
Senator Jones-Bock: How would the faculty member have privy to that conversation that the DFSC is having on that review that you just described?

Senator Kalter: They wouldn't necessarily have privy to that conversation, but if they got a no…  If the DFSC voted no (because they have to tell them before it goes to the CFSC stage) they could say, you know, I would like you to make sure that you have reviewed this record.  Right?  Because presumably, and I believe this is correct, when the faculty member is informed about what the tenuring decision is of the DFSC, then they're told why, right?  Well, we said no because you don't have enough research.  We said no because your teaching is bad or both, or what have you, so that that would be communicated to them even if they didn't hear…  Of course they can't hear the conversation because that's confidential.

Provost Murphy: But doesn't that then presume that the DFSC or SFSC has had a conversation about the sanction or the behavior, whatever that is?  Right?  I mean, that presumes in itself.  So if the DFSC or SFSC is going to have that conversation, they ought to have that conversation with the documented facts.  You know, if a faculty member has done something and has been suspended, how do they go through a promotion and tenure process without the DFSC or SFSC having the facts and documentation about the fact that this colleague was suspended?  Because they're going to know this colleague was suspended.  And faculty will know when there are sanctions.  When there's that behavior, they'll know.  So I think…  How do you not have the facts in front of you when a faculty member goes through a P&T process?  How does that not become part of the conversation?
Senator Jones-Bock: I just feel that having to go after the fact to put it in front of a DFSC or CFSC, it kind of handicaps that faculty member when if you have the facts in front of you and there's exoneration or whatever has occurred, then it's not a question.  You move forward.  You have that information.  I just think it's adding, like, another step and another question in the process, kind of planting that.  I don't know.  I just think it's something that's very beneficial for the faculty member to be able to have it.

Dr. Enriquez: I just have a question.  If a faculty member is suspended during the probationary period, wouldn't that person not be reappointed before he goes through the… gets to apply for tenure?  

Senator Pancrazio: If that happens within the first three years, yeah.  That can happen.

Dr. Catanzaro: It does depend on the timing.  In theory, it could happen.  Generally, if someone did the sort of thing that would lead us to consider suspension, my guess is most DFSCs would seriously consider non-reappointment.  

Senator Kalter: And actually, I have placed in here that they would have to consider it as a dismissal, right, not a non-reappointment because dismissal is for misconduct and presumably, if somebody is being disciplinarily suspended, they would have to be disciplinarily dismissed rather than going through a non-reappointment process.  In other words, that's the national standard, right?  That misconduct is dealt with not in a non-reappointment process but in a full hearing, a dismissal hearing.  It would lead, presumably, to the same result but they would have full rights of having a dismissal hearing and be able to bring their case in a way that our current non-reappointment process does not allow.
Dr. Horvath: I think the more pertinent case is an exoneration.  Right?  Where the person is accused of something but then through the process they're exonerated and so they're not suspended.  Right?  So again, Senator Jones-Bock has said now that person has the additional job of requesting that their exoneration be reviewed.  If it were just standard procedure that would just happen, right, and that person wouldn't have to go through the extra step of requesting the review.

Dr. Dean: This was one edit that I had made a marginal note that I saw as a substantive change, and echoing Senator Jones-Bock, the point that she raised, it is a significant change in who can call for or who can request that material be introduced to be reviewed.  And the way that it's written now seems to explicitly take out the ability of a DFSC, SFSC, or CFSC to call for that.  When we were writing this, you know, an assumption is that when faculty members put these materials together for review, but you would put in anything that you wanted reviewed at that time.  So a faculty member would already have, by virtue of the regular process, the opportunity to call for that and put that in right at the beginning so that doesn't need to be explicitly stated or protected within this document.  But, conversely, the provisions for the review body to call for that information, if it hasn't been brought forth, for all the reasons that have been mentioned, we felt was important and did need to be specified.  
Senator Jones-Bock: I was just going to follow up with one more thing.  When we have a faculty member that gets to the point of promotion and tenure, we want success in that process as a DFSC or SFSC.  And so by withholding that information or allowing the faculty member to make a decision after the fact if it's not going the way it should, I just feel like that's completely against what we do.  I mean, we want that success for our faculty members so we're going to put forward that evidence that's going to exonerate or show that, you know, they've provided the fulfillment.  You know, in order for that faculty member to be successful.  We're not going to bring them up to that point and then, you know, not have that documentation to help us with that process.

Senator Horst: Could you go through the logic why you were thinking that…  Are you thinking potentially that these records should not be shared unless it's requested?

Senator Kalter: I wasn't thinking anything.  Somebody in the English Department's DFSC had brought the problem to the floor of the fact that this was, for one thing, yet another passive-voiced ASPT policy sentence and that it did not…  The obvious concern on the other side was the opposite of what Senator Jones-Bock has just brought up.  Right?  The concern that was brought up is that not all DFSCs might be presumed by faculty to be on their side and that they might consider the review of that material essentially a double jeopardy.  So that was brought up a couple of years ago when this type of sentence was looked at in the Caucus and it was brought up again.  And so that was where that went.  I'm trying to remember the minutes that we had from this fall.  It looked to me like it was leaning towards what that faculty member on the English Department DFSC had said.  If it's leaning the other way, then we can change it back.  So there are obviously…  There is a double jeopardy potential here, and that was the reasoning behind wanting to put it into the hands of the faculty member who had been accused.  And I think Dr. Horvath is correct that the case that is the really salient one is where somebody has been accused and exonerated, but the DFSC members may or may not know that.  All right.  If there are no other comments on that one, there was a third question that Senator Murphy had.

Provost Murphy: You know, I had one quick follow-up and then I'm done.  And I do appreciate the conversation.  It really helps me to think through all sides of that.  You know, during the last three years I've been in this position and then in an Interim Dean position.  And in that time, and I'm looking at Sam for affirmation, but there's only been twice where we've had anything of significance that has come through and we've had to think through a process like this.  And in both cases, the entire department faculty were involved in this.  I mean, it isn't…  It so seldom happens in a vacuum that all faculty are…  It's wearing on everybody in a department.  So that's, I think, where I'm coming from.  Where the DFSC or SFSC is going to know this has happened anyway, so having the facts.  And what I liked about that phrase is that it signals in on understanding the facts of the situation because I think very seldom does something this significant happen where most of the department, if not all, are pretty aware this horrible thing is going on.  So I think the important part, however this lays out on either side (and I don't vote, so it will be however you as faculty believe in that) I like the phrase where it's getting the facts in front of, because you could imagine how much of non-facts starts to get out there.  But no, I didn't.  You answered the other question already.  But thank you.  I appreciate that.
Senator Kalter: I'll just add to that, even though it doesn't change what you said, that I know of three instances:  One during my time and two during Dr. Holland's time.

Provost Murphy: Oh yeah.  So it doesn't happen often.  It really doesn't.

Senator Kalter: Yeah.  So that would be 11 years and 3 examples, essentially.  Do we have any other…?
Dr. Dean: I just have one more quick thing to add in.  Just because of the sequence of the numbering of these different points, number five in the revision makes an assumption that we're talking about probationary faculty only.  But in the original version, it could also apply to the review and promotion of, say, an associate to full.  But the revision excludes that particular type of process.

Senator Kalter: If the Caucus today is wanting to keep the new language, we would simply cross out probationary in that case so that it could apply to both.  I must have misread that and thought that when you said reviewed in a tenure and promotion case that you meant a tenure and promotion case as opposed to a tenure and/or promotion case.  So, we can clarify that if the will of the Caucus is to go with the new language rather than the old.  Any other comments or observations before we put this on the floor for action?

Senator Lonbom: Senator Kalter, I just wanted to make sure.  I'm looking at the documents.  Were these, the changes that we're seeing…?  When we started the conversation, I heard you use "we," and now as we've talked more and more I've heard you say "I," but the changes we're seeing to this document were written by you over break or…
Senator Kalter: Yes.  So back in December when we closed the last information session, I outlined the process that was going to happen.  That was that I would go back to the minutes and read them over thoroughly and make corrections and changes based on the conversation in the Caucus.  I did that sometime after finals and before Christmas – I can't remember exactly when – sent it to the members of the Executive Committee and asked them to give feedback about whether the changes that I had made… whether they had any questions or concerns.  So that's where the I/we comes in.  And then after that, I received some comments that we'll get to later, but there were not a lot of them.  Most people seemed to think that the changes were fine.  Sent it to the entire Exec, which meant to then include the Provost so that she could distribute it to the members of her staff and then ultimately to the URC.  So that's the "we."   The "we" is essentially the Executive Committee.  All right.  Any other comments or questions before we move to the action phase for this one?  And by the way, what we do with ASPT articles is when we pass each article, we do that with the assumption that we have to pass all of them plus the Table of Contents before we actually move it all the way forward.  So it's not, you know, this will not go forward by itself.  They're all ultimately going to go forward as a package, but we'll be looking at them one by one.

Dr. Catanzaro: May I ask a question?

Senator Kalter: Absolutely.

Dr. Catanzaro: Thank you.  Can you talk a little bit more about the distinction you're making between the AFEGC and academic integrity processes and this process?  And, more specifically, I want to state what I agree with and what is not clear to me and I am potentially concerned about.  So I completely agree that matters of academic freedom, Code of Ethics violations, and then the other grievances, as better defined in the latest revision of the AFEGC policy, should be adjudicated by that committee following that policy and similarly for academic integrity concerns.  So that's what I agree with.  What I'm wondering about is what happens when those committees make findings.  And what currently happens is the committee or, in the case of academic integrity, the Associate Vice President for Research, writes a letter summarizing the findings and recommending to the Provost actions to be taken.  And in the absence of this disciplinary process, then the Provost proceeds with implementing that action.  I think, and I invite my colleagues on the URC to correct me if I'm mistaken here, the vision was that once we have an ASPT-based disciplinary process, that then those recommendations would then initiate the DFSC or the CFSC as it works out, implementing on the recommendation or initiation of the Provost the sanction, suspension, or dismissals indicated.  So that it's almost like separating the, for lack of a better term, analogous guilt or innocence phase from the sentencing phase, if you will.  Am I capturing that?  So, as I'm reading this revision, I'm sympathetic to the spirit of saying, well, we don't want people running to the DFSC or CFSC with, say, ethics violations, AFEG or academic freedom violations, or academic integrity.  We don't want DFSCs adjudicating plagiarism or the like.  But is the intention to have the Provost continue to implement consequences…
Senator Kalter: Absolutely.  So in those cases (and it always has been this way) they have been serving in what is the role of the CFSC in this particular process, and they will continue to do so.  So they would recommend sanctions to the Provost and the Provost would carry those out.  One of the reasons you cannot have it any other way is that often those are disputes with DFSCs and CFSCs.  So we can't have those separated.  What I would imagine is that…  It is almost never the case, as far as I know, that an AFEGC or an academic integrity panel or investigation comes up with a recommendation for suspension or dismissal.  To my knowledge, that has never happened.  It's almost always on the level of a written reprimand or other types of things that are not even mentioned here.

Dr. Catanzaro: What would be sanctions and…
Senator Kalter: Right.  It would essentially be sanctions, and I think one of the improvements that we can make to that process is to give them the list of sanctions within this policy and say here are some other ideas for other types of sanctions, right?  But if there were some drastic case where they were saying, you know, this is so grievous that the person really ought to be dismissed, that would go through the dismissal because appointment and non-reappointment or termination are within the purview of the ASPT system.  But it would be a rather massive upheaval to our system, our current system, to first of all have processes that then duplicate one another.  Right?  If you have AFEGC built into this process as part of an appeal, you're essentially asking a body that already decided against a person to decide against itself in the penalty phase, right?  And that's rather problematic.  So I think that, as I said at the beginning, that at the very least deserves a lot wider discussion than what happened in the URC or even here.  That the faculty, you know, as a university would want to really debate whether they want to fold all of that into one single ASPT process and change their Constitution, change the way things have protected people against having department members be in on those types of cases on the one hand or, in the integrity case, they're always involved because they need experts in the field.  So in other words, we have rather involved processes on the books and we can't just in a fell swoop say, okay, we're just swallowing this up in ASPT, you know, without further discussion.  So I'm not necessarily taking, you know, personally a position on whether ultimately it should go into ASPT, but that's a much wider discussion that we can't have in spring semester of 2018, right?  It needs to have a fuller conversation.
Dr. Catanzaro: Okay.

Senator Kalter: And I think it's partly that the URC may have gone into its summer work last summer believing that the AFEGC summer working group was going in a totally different direction than they had actually been charged with.  So that miscommunication shouldn't be embedded into our new policy at this point.  We need to talk that part through if we were going to do it that way.  Does that make sense?

Dr. Catanzaro: I think so.  You're right.  This needs to be discussed.  The rationale for the revision as presented is clearer to me now.

Senator Kalter: Anything else before we move this to action?  All right.  May I have a motion to move it to action?

Motioned by Senator Lucey, seconded by Senator Astroth to move Article XII: General Considerations to action item. 
Senator Kalter: All right.  I was going to say we might be at the point where we're just going to not do this at all.

Senator Blum: What exactly are we moving to action?  


Senator Kalter: I'm sorry?

Senator Blum: How much…

Senator Kalter: We are moving Article XII to action.  Article XII, General Considerations that we've been talking about.  Moving it to action does not mean that we cannot amend it.  Okay?  So we are simply putting it on the floor as a motion and, like we did earlier in the night, we can have a motion to change things if we want to.  Does that make sense?  So we have a motion…  So do we have debate and/or amendments to make to this?
Provost Murphy: I just have a process question, I'm sorry.  So I know that general counsel saw the first version of all of this, but has general counsel seen the changes that you've proposed?
Senator Kalter: Not yet.

Provost Murphy: Okay.  So how will that process work?

Senator Kalter: That had to do mainly with how my winter break went.

Provost Murphy: Sure, absolutely.  Oh, no.  I'm not…  So that made me just think of, like, how will that process work?  That's all.  Just a question.  

Senator Kalter: Thank you.  All right.  So we have a motion on the floor.  Do we have debate, changes about this motion?
Senator Blum: In your introductory remarks, I thought one of the things that you discussed was combining CFSCs.

Senator Kalter: Correct.  So, Senator Blum, let me read that clause.  It's an entirely new clause.  I'm glad that you brought that up.  In the Faculty Rights section, B.3, there is new language.  You'll also see in B.2 there is slightly new language that incorporates Senator Horst's concerns, so that along with the right to due process, timely notice and seeking advice and responding to developments in the disciplinary process, faculty would have the right to expect and request recusal of individuals with conflicts of interest from involvement in the proceedings and to request and obtain a formal meeting or a hearing with any committee or individual involved in the proceedings.  Okay?  That one's a relatively, I think, uncontroversial one.  
Number 3, then, speaks to Senator Horst's other issue, which is that if you have people recusing themselves from CFSCs and suddenly you dwindle down to a CFSC of two people, there is a problem.  So, the wording that I came up with and that the Executive Committee reviewed is “To preserve the principle that there must be separation between the unit initiating sanction, suspension, or dismissal proceedings and the decision making and appeals bodies, no member of a CFSC or FRC who is a member of the same department as the faculty member being considered for discipline may participate in any disciplinary proceedings for that faculty member.  Likewise, any administrator or member of a committee involving a disciplinary proceeding who deems themselves disqualified for bias, conflict of interest, or conflict of commitment, will remove themselves from the case either at the request of the faculty member or of the initiator of the proceedings or of their own initiative.  The faculty member and the initiator of the proceedings will have a maximum of two challenges without stated cause.  Should recusal result in a CFSC of less than five members, the elected members of the CFSC of the college with the next highest number of faculty will act jointly with the CFSC of the faculty member's college in formulating a recommendation.  Should a dean's recusal result in a CFSC of less than five members, the dean of the college with the next highest number of faculty will also participate in the joint CFSC's deliberations and recommendation.”  
And I think we should talk about that wording.  Right?  This is a totally new idea in our ASPT system.  It's intended to address a pretty serious concern on Senator Horst's part, but I think we should talk about it because it is very much brand new.
Senator Blum: I'm worried about the combining.  Okay?  Because these are non-elected people from the college.  I can read through the rationale and understand that, but I'm worried and I’m worried also like under a significant situation, right, that this would be seen as potentially another college imposing its will.  All right?  So, I'll stop there.

Senator Horst: I'm just trying to remember how many people in the College of Fine Arts are on the SFSC.  I believe there's two, two, and two and then the dean.  And so, in a college like ours – music, theater, dance, and art – you would automatically go down to four faculty plus the dean and so that would still be enough.  So it's five or more.  So, I was just initially worried that the College of Fine Arts would never hear a case and so that's where you got the five as opposed to the lack of making a quorum, right?  What was your rationale behind the number five?
Senator Kalter: Frankly, the five came from the debate that we had about a totally different policy – I think it was AFEGC – where we were debating the difference between a five-person panel and a three-person panel.  And you seemed to need to have an odd number of people so three seems too small, especially for something like a dismissal.  So going up to five was a sweet spot number and thinking about the ordinary sizes of CFSCs.

Senator Horst: I see.  Right.

Senator Kalter: So, Dr. Dean, usually when we're in debate I don't call on people who are expert witnesses, but do you have something about that that you want to contribute since we did not talk about it in the information?

Dr. Dean: Thank you for clarifying the process for me.  Thank you.  Yes, I did.  Channeling the URC Committee who developed the draft of these, two comments come to mind and the first would be I think there would be some concerns about individuals' privacy.  So we were very attentive to matters of privacy and, for lack of another term, keeping things as close as within families as we could.  So I think there's a concern there.  But my other question would be whether Mennonite or Milner were consulted on this wording because the initial sentences would seem to indicate that Mennonite and Milner would always have to involve another college because of their organizational structures.
Senator Kalter: To answer that question, we are still in the process of consulting Mennonite and Milner on a lot of this because, as you remember, in your set of principles there are a number of problems that come up.  But no, nobody beyond the Executive Committee has been consulted about that wording.

Dr. Dean: Thank you.

Senator Laudner: I just have a question.  What happens if we vote tonight (going back to the comment about general counsel reviewing this) – if we vote tonight, it's approved, and then it goes to general counsel and they want to make changes?  What's that process?  

Senator Kalter: We could, if we wanted to, make our vote contingent upon general counsel review so that if we voted and after that review they found things that they can't do legally it could come back to us.  And I think that that might be advisable, actually.  I basically had two weeks taken out of my winter break that I did not expect to be diverted from the business of the university.

Senator Laudner: So rather than just sending this to general counsel first before we do the vote?  

Senator Kalter: We could do it either way.  We can do it either way.

Senator Lonbom: I had a similar question, too, about that process that Senator Murphy and Senator Laudner just brought up because we met last week and I had faculty ask me about the process, and now I'm additionally concerned because my faculty haven't seen, there’s new language here they haven't seen, you know, and it's new.  So that's why I was asking about the process, also, and who wrote this, you know, and trying to answer questions that my faculty had.  They were asking about timeline.

Senator Horst: I have a question just about the language.  In number three, could you just explain to me, maybe I'm tired, "should recusals result in a CFSC of less than five members" – ok, I understand that – "the elected member of the CFSC…

Senator Kalter: Oh, there is a typo there.  It should say elected "members" of the CFSC.
Senator Horst: …  "of the CFSC of the college with the next highest number of faculty will act jointly with the CFSC of the faculty members."  So, the elected members of the CFSC…  Could you just explain what that means?
Senator Kalter: So, for example, if the College of Applied Science and Technology lost enough members to bring them down to four, they would join with the College of Arts and Sciences because that college is the next biggest college and so on.  If College of Arts and Sciences lost somebody, they would join with CAST.  In other words, the next highest usually means a more populated college, but because College of Arts and Sciences…  One of the things there is that normally College of Arts and Sciences would not be in this position, but they could be.  And so then in that case they could go down.  We could reword that to make that clearer if you think that would be helpful, if we decided to go in this direction.  Right?  Because again, this is very new.
Senator Horst: So, Mennonite would draw upon, for instance, College of Fine Arts or some other smaller college?

Senator Kalter: I would have to look at exactly what the numbers are.  I can't remember those off the top of my head, but everybody would only be in the game once, so to speak.  Right?  The least populous college would go to the next most populous, etc., all the way up the chain and the only one who goes down is College of Arts and Sciences because they're the most populous.
Senator Horst: Okay.  And the rationale behind that would be to distribute the work amongst the colleges?

Senator Kalter: The rationale behind that is the idea that you brought up that you don't want three people deciding that you're no longer working as a faculty member.  Right?  So that was the only rationale.  It had nothing to do with who the colleges are or anything like that.  

Senator Horst: I understand that if you get below a certain number, it's dangerous.  The elected member of the CFSC of the college with the next highest number of faculty.  Could you explain how…  That decision basically was just so that it wouldn't just automatically go to a random college?

Senator Kalter: Correct.  That's correct.  Sorry, yes.  I didn't understand that that's what you were asking.  Yes, so that you would not have it just randomly going from college to college to college.

Senator Horst: Okay.

Senator Kalter: We are almost at our hard stop time and I have a feeling that that's what's being discussed.

Senator Ferrence: Actually, no.  To this point, the two things I thought is – one, I'm not an English person, but using next highest means one down, not one up.  So next lowest.  But the other thing is I guess the one concern I would have is if you worried about equity of colleges, it's statistically probably because they're smaller DFSCs, or CFSCs, to begin with, more likely that one of the smaller colleges would more frequently need to call upon somebody.  And so, therefore, it puts more work on a different small college, right?  It's much less likely that CAS is going to have to serve CAST than, say, Nursing serve Milner or something like that.  So that would be the only thing about that particular equity scheme, right?
Senator Kalter: That's an excellent point.  Yeah, absolutely.  Do we want to continue this discussion?

Senator Blum: To me, one of the flaws of this is that, I mean, you're asking another CFSC to join and then now you’re already down because of recusals.  All right?  And so the dominant numbers, just in terms of numbers, right, is going to be the outside.  And so that is…  There, to me…  Not to mention the optics of the whole thing, right, that it's going to be…  If you're having a dismissal or something like that, it's going to be a huge deal anyway, all right, and that then the optics of the situation, you have enough recusals to get down and then you have an entirely unelected body…

Senator Kalter: Well, they're elected, just by not people in your college.

Senator Blum: But not by the college, right?  Which is what…  Those people elected those people to govern faculty status issues, right?  They didn't elect the people over in…  As good as those people may be or as sincere as they may be, nonetheless they were not elected.  And, I mean, going back to, you know, core reasoning like about why we have DFSCs and CFSCs elected and we have…  I mean, so for me it undermines a lot of that.  I also am sensitive to the practical problem, right?
Senator Kalter: Yes, right, which is what I was going to go to next is, if not this solution, we still need a solution because I think that Senator Horst's original comment is extremely well taken that you could end up in a situation…  And when we talked about it in the Caucus, we talked about, well, you don't want to be electing people after the fact while a case has already gotten into process, so you kind of can't do it out of the college.  So what we're seeing here is a real conundrum for all of these processes.  I took a stab at solving it, but not without understanding the extreme weakness of the solution.  Right?  That the solution is not in any way consistent with what ASPT processes have been for the last 30 years.  Right?  We never go out of our colleges. This would be the only instance in ASPT policy where you would.  You know, so it is a problem.  If somebody can come up with a solution to Senator Horst’s…  Otherwise, what we'll do is we can vote these in and not solve that problem and it will potentially come up some time in the future that a set of recusals created a situation where a very small number of people were making a recommendation to the Provost about something.  So you can see how it's a hard nut to crack because we haven't been in this territory before.
Senator Marx: Instead of having the entire CFSC from another college be enlisted in this, couldn't you just request one or two members to replace the recused members?  Something like that?

Senator Kalter: You could, but then how would you make that decision about which ones?  Would you say the ones who have been longest serving?  The most senior at the university?  I mean, you could do it that way, I suppose.  Who are the most senior?  It would not get rid of part of Senator Blum's concern that you still have members making that decision who you have not participated in electing.  But that is a possible solution is that you…  My concern would be somebody selecting those members rather than having a system that selects them automatically.  Right?

Senator Jones-Bock: Maybe I'm reaching out too far here, but with an academic integrity issue, the individual who is, you know, defending their case, the dean appoints someone from the college to represent and then that individual either approves that person or comes up with a reason as to why not appoint that person.  Could it be an appointment process in which the faculty member agrees or comes up with an excuse or reason why that individual should not be on the CFSC?

Senator Kalter: I guess I would say that appointment processes in ASPT are even more antithetical to the system than this solution.  We don't appoint within the ASPT process.  We always elect.

Senator Jones-Bock: We also don't join CFSCs.  So I'm just throwing it out there.  

Senator Kalter: That's what I'm saying.  Absolutely.  

Senator Jones-Bock: It's replicating another type of a system.

Senator Kalter: We are past our hard stop time, but I'm going to keep going just to finish out this conversation.

Senator Ferrence: So, at the risk of being right at the end of things, one possible route (but I haven't had a chance to think through all the positives and negatives of it) is, well, it makes sense that if you're, say, down one or two or whatever the number is in a college, having the CFSC of the other college decide who it is they're going to supply within how they do it but make it an equal number.  But my presumption is, and maybe I'm missing something here, is that part of the reason for bringing in the extra individuals would be for the protection of the candidate who's undergoing the proceedings and the concern that they could be railroaded by two people, if it was down to the CFSCs.  So perhaps, in order to get around the issue of non-elected, would it be all right to say the person who is under, you know, who's being evaluated, can make the choice to either move forward with just the two from their CFSC or willingly accept whoever the CFSC of the other college chooses to appoint from their CFSC, therefore, creating a hedge?
Senator Kalter: And you're going, I think, with Senator Marx's version where it's not the entire CFSC of that other college but one or however many members you need.

Senator Ferrence: Right.  So, Senator Blum's, you're not getting suddenly a massive force from one college having too much say but you're also creating this checks and balance to say if I'm like, really, I don't want another college.  I'm okay with these two people because I'm not really worried about the two people I'm friends are the only two that aren't recused.

Senator Kalter: (Laughs) That would be a conflict of interest obviously.  We're going to, I think, have the last word with Dr. Catanzaro and then close this for the moment and continue it the next time.

Dr. Catanzaro: Thanks.  Just a quick comment and then a question to ponder.  I am impressed by the variations and attempts to solve this I think really important problem.  I think the issue of potential conflicts of interest and recusal while also making sure there's a sufficiently sized and representative and elected group, is, as you put it, a conundrum.  I would suggest, and perhaps you would do this in two seconds or two months, but stepping back and thinking through the ASPT policies already clearly state that individuals who have conflicts of interest should recuse themselves.  And granted that when we're talking about things like sanctions, suspensions, dismissals, they're very high stakes.  But it's also very high stakes when we're talking about tenure, especially tenure, but promotion also.  How compelling is the rationale to specify a unique recusal mechanism with the challenge system in place rather than going with the general principle that if there's a conflict of interest, an individual recuses him or herself?  That is, part of the problem we're trying to solve follows from acknowledging the possibility if both the initiator and the accused exercise their rights to remove two CFSC members without any rationale and say, "I want him off and I want her off," in Fine Arts you end up with three.  Right?  In Arts and Sciences you end up with three.  You've already got more than half your CFSC gone.  No questions asked.  No rationale presented.  It could be for really good reasons or it could just be for arbitrary reasons to just try to make the process more cumbersome.  How compelling is the rationale to provide that option versus… and then try to solve it in these ways?  And there may be a compelling rationale; I'm just raising that question because I think this ASPT already provides a pretty strong statement against conflict of interest.  Just throwing that out there.
Senator Kalter: Thank you for that.  And the only thing I'll say about one specific thing there is that that language of two people without cause, or however that is worded, without stated cause – and actually now that I'm saying that out loud we ought to take that word "cause" out and put in a different word given what I said before – is specifically associated with dismissal cases.  I put it in the General Considerations for all cases.  That could also be under debate.  But your larger point is well taken.  If non-reappointment, tenure denial, also potentially ruin somebody's career, if a performance evaluation potentially gives them less salary than they think that they deserve versus having a penalty of having your salary, you know, demoted, is this a special enough case, punishment, is it different enough to cause you to have a different set of processes?  And I think that what you're arguing is to take the entire paragraph out.  Is that correct?
Dr. Catanzaro: I think that's what I would personally recommend.  But again, I grant that this is definitely worth discussing.

Senator Kalter: Which is why we're going to stop now at 9:39 and we're going to continue this discussion while it's in action item stage next time and we'll figure it out then.  All right.  Have a good night.
Adjournment
Motion by Senator Lucey, seconded by Senator Marx to adjourn. The motion was unanimously approved. 
