Faculty Caucus Meeting Minutes
Wednesday, February 21, 2018

Approved

Call to Order

Senate Chairperson Susan Kalter called the meeting to order.  

Action items:

Council for Teacher Education Election

The Faculty Caucus confirmed the following faculty member, nominated by her dean, to serve on the Council for Teacher Education.

Maribeth Lartz, SED

Mindy Ely, SED

Executive Session: Ombudsperson Endorsement 
Motion by Senator Marx, seconded by Senator Haugo, to move into Executive Session under the Illinois Open Meetings Act in order to consider the endorsement of one or more nominees for Ombudsperson Council.
The motion was unanimously approved.

The Caucus completed its work in Executive Session and then returned to regular session.

01.09.18.12 Article XIV, Suspensions, FC Final 2018
Senator Kalter: All right.  We move now back to our business at hand, the ASPT policies.  We are going to…  As I remember last time, we had just passed the article on Sanctions.  So we are moving into the article about Suspensions, and I don't think that I read this last time, so I'm going to read the changes that were made, at least proposed changes that were made, between December and now.  I believe at some point we're going to get food in here, but I'm not sure when it's coming, by the way.  
So here is the list of things that were added or changed in the proposed Suspension policy.  First, you might remember again that Senator Nichols had brought up the certain kinds of problems that don't necessarily fall under imminent harm, and so we added the idea of severe disruption.  Wow, that was wonderful timing, everybody.  Thank you to Dr. Catanzaro and Dr. Dean and Dr. Ellerton for coming in.  So, adding severe disruption.  
Added that it has to be the faculty member themself that is threatening, harming, or disrupting.  This was a contribution, as I remember, from the Politics and Government department.  
Explicitly, in other words, we required that there's an immediate start to proceedings if the Provost has to act quickly.  Right?  So if the Provost has to suspend somebody without having the due process happen first, then that due process has to begin right away, and so that's just explicitly stated as a protection.  
Limiting the number of extensions…  I'm sorry, not the number of extensions.  Limiting the length of extensions to six months at a time and including an appeal.  So this also, as I recall, had to do with something that the Politics and Government department brought up.  Let me explain that just a little bit.  The wording, hopefully, is clear there.  But if it's not, the intention there was to say that the, I believe it's the Provost, can apply for an extension of a…  You might remember that suspensions can only be six months at a time.  So they can apply, you know, essentially say we want to continue the suspension.  We want another six months or even another three months.  The Politics and Government department was concerned that that not be absolutely unlimited just to get an extension and then all of a sudden it starts going on and on.  So the idea is to have them be six months at a time, allow the faculty member to appeal that, but the presumption would be – and if this is not clear in the policy as worded, we can change it – the presumption would be that the person would be in the suspended state during the appeal process.  In other words, if they're already suspended and the Provost wants to extend that, that they would continue to be suspended while their appeal is going on.  Right?  And this is particularly important in an imminent harm type of situation where you might have somebody where, you know, their court case is going on for three years and the Provost keeps having to come back and extend the suspension because they've been accused of, you know, harming a student on campus or something like that.  And so that's the idea there.
The next thing that was changed was allowing for non-disciplinary suspension if the threat, harm, disruption by a faculty member…  if there is threat, harm, or disruption by a faculty member, I should say.  And that was also from Politics and Government.  An example might be somebody who's publicly threatening suicide or something like that on the quad.  

Again, restricting public statements to only being made by the President's office, placed that within the President's office.  

Of course there is the big one that the Caucus asked for, at least as far as I could tell, as a body, to re-define suspension and take certain things out of the Sanctions section, the reassignment part, and move most of that into Suspensions.  For example, if you get taken completely out of teaching or completely out of research or completely out of service, to define that as a suspension rather than a sanction.  

Another one is to reiterate or insist upon being paid in the absence of a legal problem with being paid during your suspension.  This has come up many times over the years.  I've brought it up.  Senator Horst has brought it up.  It's in the AAUP guidelines and it seems to me that it's a very small price to pay for making sure that we're doing the right thing and that the person accused can defend themselves, has the ability to defend themselves.  

We broadened a little bit who can extend deadlines just to make sure that it's pretty much everybody in the process that is a committee or a person in the process can extend deadlines when needed.  

Now, this is a big one (and we talked about this relatively briefly during one of the nights that we had an information item), but it was brought up that because suspension can become tantamount to a dismissal, that the processes might need to parallel one another in the sense of going all the way to the President for the final decision.  So that has been added in, the ability to…  In other words, lifting the final decision into the President's office and, of course, if we don't like that we can just flip it back to the way it was.  The flow chart would need to be changed to reflect that.  And the other thing that was added, because there is an ability to meet with anybody in the process, that would include the ability to either write to or meet with the President him or herself.  That's another one that we might want to talk about if there is concern about that.
We changed the word "finding" to the word "allegation" in C.3.  

We detached the idea of corrective actions from the idea of suspension so that you could have, for example, a corrective action that is a sanction going on at the same time that you have a suspension, but the suspension is not contingent upon the sanction being carried out.  Right?  So this is another one that comes out of AAUP where they are saying you don't want to attach corrective actions to suspensions because then sometimes you can get an indefinite suspension that ends up essentially being a dismissal without due process.  So you can have corrective actions; you just have to bring those two things forward as a sanctions case and a suspension case.  
And I believe that's it for the changes unless anybody notices anything else.  Let's again do a soft start, begin in information and move into action if we're ready.  Do we have comments, questions, concerns, beginnings of debate?  Or do we merely have half-full bellies?  No comments, questions, concerns.  Would anybody like to move this article to action?

Motion by Senator Day, seconded by Senator Marx to move Article XIV to action. 
Senator Kalter: Dr. Catanzaro, did you have a comment?

Dr. Catanzaro: I did have some comments, and I was pausing to allow Senators opportunity to chime in first.  So, I regret that I…  I would prefer that my comments had been in more the information stage than action stage, so I don't know how you want to handle that.

Senator Kalter: Why don't you go ahead.

Dr. Catanzaro: Okay, thank you.  I've had the opportunity to get some input from General Counsel on this too.  And one question is in Section A.5 on the extension and seeking the advice of the CFSC.  Can you play out for me a little bit more what that would entail and would the Provost be bound by that advice?
Senator Kalter: The Provost already is not bound by the CFSC's advice, as you may remember in our processes.  So all things ASPT are advisory, ultimately, to our President.  And so, therefore, all things are first advisory to our Provost et cetera on down the line.

Dr. Catanzaro: Thanks for that clarification.  In the provision about B.2 on the ordinarily suspensions will be paid suspensions, no concerns about that?  Although I learned that a suspension without pay would never be legally required.
Senator Kalter: Excellent.  That is very good to hear.

Dr. Catanzaro: So we might…  And I know we talked about the example where perhaps somebody was simply unavailable to work.  For example, they had embezzled and run off to Macau or were already in jail for some reason and in such circumstances we might consider not paying them.  But definitely agreeing that ordinarily suspensions will be paid suspensions, and I wondered if that was sort of the scenario that we thought might be legally required and if for those…  Suspensions are going to be extremely rare, and even more rare would be the case where we'd say this is one where we do want to withhold the pay.  So if we take out the "only when legally required," do we need anything?
Senator Kalter: I'm sorry, say that again.

Dr. Catanzaro: If we take out "only when legally required," does anything else need to replace it?  I don't think so, but I just wanted to throw that out there before…

Senator Kalter: Well, I guess what I would say is that the law can change, and so our policy should keep that in, "only when legally required," and of course it in some case might pose a public relations problem for a university, but I don't think that that is more important than the due process and payment of a person who is presumed innocent before guilty.  And so I would recommend not taking it out even if the law, you know, doesn't say that there is any circumstance right now because we know how our state government is, and they can do things on a dime.  They can turn on a dime and throw an AP credit policy at us that we have to respond to.  They can see a case come out of another university and all of a sudden we have a policy that doesn't protect us.  We also have to remember that while we have enjoyed excellent administrators in the Provost's and President's office, we have also occasionally enjoyed those who might abuse these kinds of powers.  Was there anything else?
Dr. Catanzaro: A couple more.  We have deleted "repeated" when there was the phrase "repeated and egregious violation."
Senator Kalter: In the minutes from the Caucus meetings, we had determined that repeated was not necessary.

Dr. Catanzaro: So if somebody was repeatedly violating a policy, we'd call that egregious?

Senator Kalter: That was, I believe, the tenor of that conversation.

Dr. Catanzaro: I wanted to confirm that understanding, thank you.  Thank you for bearing with me.  I'm scrolling through.  
Senator Blum: I was going back to the issue of pay.  Under B.2, the first sentence – ordinarily suspensions will be paid suspensions – if you just strike that and you put suspensions without pay will only occur when legally required and only after appeal is complete.  Because kind of the second sentence states this condition is when suspensions without pay would be required.  
Senator Kalter: Senator Horst, you've been one of the people who has been speaking most about this.  Would you consider that a friendly strike or not?

Senator Horst: So you're saying that they're saying the same thing, but the statement ordinarily suspensions will be paid suspensions clearly states the opinion of the body.

Senator Blum: I am not against it.  Yeah, it was redundant.  But I think if the…  I'm okay with what you're saying.  

Senator Kalter: I'd have to agree with Senator Horst.  You might notice that in that change what we did was to reverse the order of two sentences.  One of them started with it can be either with or without pay, and that did not seem to state the opinion of this body.  Right?  Our view was that suspensions really ought to be with pay but that there may be certain small circumstances, rare circumstances, where they are not, and here are the conditions.  So I would…

Senator Blum: I'm okay with that.

Dr. Catanzaro: One more time, I'd like to come back to B.1, recalling that there's considerable discussion of this and noting once again that the strong consensus of URC (I think my colleagues will agree) was that a relief from duties in one of the three areas but not all of them was in their opinion properly viewed as a sanction, not a full suspension, and that suspension would be reserved for a suspension of all duties and wanted to put that before the Caucus for consideration.

Senator Kalter: So, it has been before the Caucus for consideration in the fall information sessions, and the Caucus went the other direction from URC.  However, there is a friendly amendment to this wording, because it was identified as not completely clear, that we could say, "Suspensions are temporary relief from academic duties (all teaching duties, all research duties, and/or all service duties)" to make that crystal clear what's going on there and then go on with "with or without exclusion from campus."  So we take note that the URC was saying something different about the difference between a reassignment and where that went in terms of sanctions versus suspension, but as I've said a couple times, I went really thoroughly through the Caucus notes and it was very clear that this body was leaning – I may end up being wrong and we may vote it down – but it was very clear to me that this Caucus was leaning towards saying that even if you're only removed from teaching and you can still do your research and service and you can still come on campus, that that still is a suspension if it's a disciplinary action.
Senator Blum: Yeah, and just to remind me, if you go back to the Sanctions portion of this, that there's been an addition that deals with reassignment but not full reassignment.  Right?  So, there still would be…  I mean, in the sense that a sanction that led to partial reassignment of teaching but not full reassignment of teaching is classified under a sanction, but it's that full removal.  And so, I mean, I would like to speak in support of that distinction.  So there is a sanction related to reassignment, right, and now there's the original URC proposal, but the full removal of one of the areas was put to Suspension…  And I think that distinction, it also at the same time acknowledges that there may be certain kinds of reassignments that are not full reassignment that come under Sanctions.  And I do believe that removal of one of the three areas is significant enough and rises to a threshold enough that it should be considered, while we don't use this language here, a partial suspension.

Senator Kalter: Thank you.

Provost Murphy: And just to ask, and I've thought a lot about this and I truly do understand kind of what you're thinking, is there any chance if I'm a faculty member and something has happened and I've been told I can't go into the lab, I can't do any research, and I'm waiting for that appeal process to go, I don't know that I want to be called suspended.  I mean, is there any sense from a faculty member that…  Because to me being suspended seems like a pretty harsh thing, and so from a faculty perspective, are we labeling something harsher than it really is?  And so I really have tried to think through that and think, does that make it seem more detrimental or more harsh to the faculty because then they've been labeled as suspended when really they're still teaching and they're still doing service or they're still doing two of three things?  And I don't have, what is it, a dog in the show either way.  But that's one thing I think is I've tried to think through this on behalf of faculty if that would be a concern at all, or perhaps not.
Senator Ferrence: So I hadn't thought about the perspective that Senator Murphy had brought up, but kind of a corollary to that that gives me some concern about a partial reassignment and then calling it suspension is, to me, if I'm suspended then I'm not working.  But if I'm only suspended from…  If I am not allowed to teach and that's called a suspension, then it could be held against me if I didn't show up and do all of my service work.  And I'm like, am I suspended or not?  And so you're saying that I'm suspended but I still must come in and do my scholarship.  I still must come in to do my service, but I'm suspended.  Boy, if I'm working two thirds of my hours, that doesn't feel like being suspended.  So to me it's a binary.  Right?  You're either suspended and you're not coming into work or you're not suspended.  And so that's the concern that I have is if you call me suspended, then can you hold it against me?  Let's say I'm then exonerated and then you can say, oh, well, while you were suspended you didn't show up every day to do your scholarship, so therefore we're going to give you poor merit ratings because you were suspended but that doesn't mean you're not in all the time.  That's all.
Senator Horst: From my viewpoint, people would perceive that you're suspended if your teaching duties are taken away from you.  Research happens, for me, off the clock.  People can write books off the clock.  They can do their research.  You can do service with a national organization.  You can do all these other components.  But the public persona of us is the teaching.  So that's why I think the impetus is that we include these parts – teaching, research, and/or service – and to me the most fundamental one is the teaching.  And so to me that's a public perception that you've been suspended.  Because the research in particular can happen regardless of whether or not you're suspended.

Provost Murphy: Not true.

Senator Horst: In my field.  I'm doing research right now.  
Senator Kalter: In some fields.  In many fields, research and mentorship are so intertwined that they're nearly the same thing.  Biology comes in as an example.

Senator Ferrence: Well, I think that there's a field dependency because to a certain degree – I'm not saying I don't like teaching; I do enjoy doing it – but in the sciences many would say a suspension that consisted of not being allowed to teach, and thereby being able to spend all of your time in your research, would be what we call a reward.

Senator Lucey: I wonder if this is a question of terminology and relates to maybe Article XII where instead of talking about disciplinary actions we talk about consequences.  So, a person could be suspended or they could be reassigned as a consequence of the decision, but it's not necessarily a disciplinary action.  So we have a number of types of consequences that are available rather than just these three.

Senator Kalter: I'm not sure that I'm quite catching your line of reasoning there.  So you're talking about the General Considerations article and the descriptions of sanction, suspension, dismissal, or you're talking about the Sanctions article and the description of the different types of sanctions?
Senator Lucey: Yes, I am.

Senator Kalter: The second?

Senator Lucey: Yeah.  So what I'm saying is that what we're talking about in terms of Article XIV is an extension of what we're talking about in Article XII, and how do we define these consequences.  So when we talk about types of disciplinary actions, we're talking about one type of consequence that's the decision of the committee.  If we're talking about a reassignment or some other type of consequence that's made by the committee, that is of a different nature.  

Senator Kalter: And are you calling for any action or changes?

Senator Lucey: I'm not calling for any action or changes.  I'm presenting that there is a difference among them.

Senator Jones-Bock: I know we did talk over this part of it, I think my concern was there might be a point in time where you're pulled from teaching for professional development where you're still doing two other components of your job.  But maybe you're in your lab, you have an unsafe environment for your students, and maybe as a part of the sanction the professional development is put on your plate and that professional development would take the place of the teaching and the components that are going on in the lab until such time as when that training is complete and then you are allowed to get back in there.  And I just felt like it doesn't seem like it's a suspension.  It seems like it’s more proactive, but I just feel like there are other scenarios that could occur in low incidence fields or in labs that we may have reassignment that it's totally from teaching or totally from service while there's a focus on the other areas.
Senator Kalter: So, if I'm understanding correctly, you're saying that professional development would be a non-disciplinary action.

Senator Jones-Bock: No, I'm not really saying…  

Senator Kalter: In other words, it would be a performance related issue rather than a disciplinary behavior related issue.
Senator Jones-Bock: Well, I think it depends on the situation because if I have an environment that's unsafe for my students and I need to make sure I am up to code, up to speed with whatever I need to do in my environment, I may need professional development before I can get back in there and reset things up.  So, in some ways it may seem disciplinary but it could be a sanction, a form of a corrective process that's put in place.

Senator Kalter: So the reason I'm asking that is because it seems to me that as Politics and Government was trying to point out and then we tried to incorporate, we are attempting to separate all different kinds of reassignments from misconduct types.  And so the kind of professional development…  What you're bringing up is an area where it's very hard to pull apart performance and misconduct.  Right?  In other words, because there are safety issues in the field that you are thinking about or that you work in, you're thinking about them as falling under the disciplinary articles.  But I can imagine scenarios where reassigning someone out of teaching a class to another form of teaching duty could be within the purview of a chairperson and it's not a disciplinary action.  Correct?  Or am I misgauging that?  I'm really just trying to understand whether it is a type of misconduct/misbehavior or whether that would happen in a scenario where you're trying…  In other words, professional development is usually associated with somebody's performance being low and trying to bring it up, which is a non-disciplinary type of…

Senator Jones-Bock: Correct, but what if that issue has been brought up numerous times and students are at risk and something is occurring and the faculty member has said, "No, this is my lab.  This is the way I do it.  I'm always going to do it this way."  At what point does it become more of a disciplinary component as opposed to just a performance.

Senator Kalter: Gotcha.  Yes, I now see what you're saying.  And in which case these articles would begin to kick in and you would need to invoke either a sanction or a suspension.

Senator Jones-Bock: Correct, but as a part of that sanction, I'm thinking that is it really a suspension if as a part of that sanction I'm saying you need to go for this professional development.  You need to get this up to speed.  You're in a low incidence field.  I'm maybe unable to reassign them to a different area.  I mean, I just think there are other things that we should maybe think about and I've been mulling over that since we've had this discussion.

Senator Kalter: Thank you.

Dr. Catanzaro: A couple of comments.  I think the distinction between performance based consequences as Senator Lucey suggested and discipline based sanctions or suspensions, while it's a little fuzzier, it might be useful to think of it as a continuum.  In my experience, most cases that could be addressed in these policies are a little bit of both in many instances.  So, the concerns, for example, about someone's teaching include what might be inappropriate comments that would be bad behavior but also bad pedagogy, and some of it is both (just as one example).  So that construct that there are going to be performance problems and we'll deal with those in the annual evaluation and feedback and suggestions for improvement, and there are going to be behavioral problems and we'll deal with that with discipline, to the degree that it starts to feel like a binary becomes perhaps less useful than intended.  So that's one observation.  And another is I think what Senator Jones-Bock is trying to get at is to retain the flexibility while ensuring due process and transparency of what's involved to not go for, as Senator Ferrence was saying, the idea of a suspension that I think common language is you're not to come to work and the idea that, well, you're suspended if you're out of teaching temporarily but you're still doing research and you're still doing service.  It might be unusual, but it's possible and I think the flexibility to handle those kinds of situations in that way could be a loss if we go in this direction.  That would be my observation.  And just as the Provost was saying, definitely there are merits to both positions but just wanted to throw that out there, especially since URC was coming down on that other side.
Senator Kalter: Dr. Catanzaro, we started with you, but we're in action.  Can you finish anything else that you have about all of the article and we will move, then, into debate and amending if we want to amend at all?  Was there anything else?

Dr. Catanzaro: I think the only other observation I would have is again noting that the (and I think we talked about this a little bit last Caucus meeting too), but the choice to have issues that come up through either AFEGC or OEOA.  As they currently happen now, recommendations go to the Provost who then implements something, and I think URC's vision was that to the degree that those recommendations were disciplinary that then it would go back to the ASPT system for what might be called the sentencing phase as distinct from the guilt/innocence phase.  And I think there's some merit to streamlining the process so that there's not yet another process – faculty committee process – but again highlighting that there may also be some merit to having faculty committees deliberating on what the consequences are, whether there are sanctions, suspensions, or dismissal.

Senator Kalter: So, I think I have articulated before that AFEGC is a constitutionally specified committee and that undoing its powers as they are now is not something for this year.  I was meeting all summer with the AFEGC working group and did not have any consultation about that vision and would have liked to have that while we were working with AFEGC.  So, currently the recommendation would be that when AFEGC is doing its ordinary work, it almost never has recommended – to my knowledge has never recommended – a suspension or a dismissal so that they would essentially be recommending sanctions and that were they to find a case – I feel like I'm repeating myself because I am – were they to find a case where a suspension or a dismissal might be in order, what they would be recommending to the Provost is to begin that discussion so that for sanctions they would be doing what they normally do.  That would be their purview in academic freedom and Code of Ethics types of cases, and that for suspension and dismissal they would merely be saying to the Provost you might want to have the DFSC talk about this or what have you.  So something of a hybrid of what you're saying.
Dr. Catanzaro: Thank you.

Senator Kalter: Okay, so if that's it, Sam, I want to actually have the Caucus debate.  So let's move into debate.  Do we have debate?  Do we have any debate about the changes to the article?
Senator Horst: I just wanted to make one more comment about this Types of Suspension, Section B.1.  I'm envisioning potentially, you know, suspensions are a temporary relief from academic duties.  I could envision potentially a faculty member being pulled off of all service committees, for instance, because of something they did and then that would lead to an Unsatisfactory in service.  And so to my mind, one of the things that's helping me formulate that pulling somebody from one of these areas is a suspension is that that would lead, I believe, to an unsatisfactory, most likely, in the evaluation phase.  That they would be barred from service at least in the university.  So that's why I think the coupling of the concept of suspension with these individual components makes sense.
Senator Kalter: Thank you.  So that's a debate in favor of the wording with the friendly amendments.

Senator Horst: With the friendly amendments, yeah.

Senator Kalter: Further debate?

Senator Blum: I just want to speak in favor of the wording and also I want to speak to the notion that I think there are a lot of tools in the new sanction language that would be available as needed.  So that addition of having other kinds of reassignment, a sanction, as long as it didn't completely remove, I think that allows a lot of room for necessary action.  And then, I do want to give also an additional example.  Quite frequently, there are a number of times during our discussions of this, what the word suspension means.  But from my own work in discipline with schools, that schools do use in-school suspension.  So just for FYI, that it's not in all circumstances that suspension means removal.  All right?  But the more important point I think is that there are tools, and I think disciplinary provisions provide tools.  And if in fact somebody does in fact need suspension, that is a tool.  It can be used and exercised as needed.  And it is pretty significant to remove someone completely from one of those duties, which was the other…  While I understand the concern about what message that might send, I think it's a pretty significant disciplinary action.  You're actually removing someone from one of the three areas completely.
Senator Kalter: Thank you.  Further debate?  All right.  It looks like we might be moving to a vote.  Are there any objections to us moving to a vote?  All right.
The motion to approve Article XIV: Suspensions with friendly amendments was unanimously approved. 
01.09.18.13 Article XV, Dismissal, FC Final 2018
Senator Kalter: Excellent.  We have our second article approved.  Remembering also, by the way, first of all that we can always come back and make any kinds of changes that we may think we missed and also that future Faculty Caucuses can also do the same.  Let's see.  What time is it?  Let's move to Article XV: Dismissal.  We actually do not have ten minutes.  Because we had a Senate meeting tonight, we have until 9:30.  I hate to tell you all that, but the reason I did that was so that we could make some progress.  So, Dismissal.  Here are the changes to Dismissal.  We added mention of Article XI, which is already in the green book, making sure…

Senator Pancrazio: Thank you for going through the changes.  As you do so, could I ask you to mention the points in the document so we can follow…

Senator Kalter: Oh, where I am?

Senator Pancrazio: So the hearing impaired can follow a little bit better, please.

Senator Kalter: It might not just be for that reason.  Let's see.  So, I did this separately.  In A.1, we mention Article XI.  Article XI in the present green book already talks about dismissals and so making sure that those are tied together.  That's where things like adequate cause, for example, are first defined.  
The next one in A.2 is adding reference to the Constitution.  There is quite a big paragraph there.  That was Senator Horst's request to have referral out to that.  
The next one, we reiterated the standard of adequate cause and the burden of proof.  I believe that that is in A.3.  So, while adequate cause is mentioned elsewhere in the book, we wanted to reiterate it and to also say that the burden of proof is upon the institution.  So that's something of a reiteration from existing Article XI.  
The next one is we added references to cause all throughout A.  In other words, making sure that every single piece of this was tied back to what you're proving in terms of adequate cause.  Are you proving adequate cause to dismiss somebody?  Because adequate cause is the standard that you have to reach.  
We tried to separate as much as possible, and again I think that this discussion has showed that it's not always possible, but we tried to separate disciplinary types of dismissals from, you know, performance types of dismissals.  But essentially in doing that, we're not going to write a whole other article about dismissal and a totally different process for dismissal.  So they essentially go through very similar processes.  Even if there is a performance related dismissal, it would essentially go through the same kind of hearing and all of that kind of stuff.  
We tried to eliminate wherever possible, and I think it's also in A, Senator Horst had brought up objections to words like extraordinary or egregious.  You might have noticed that we kept it in the suspensions piece, but we're taking it out of here.  
This was not one of the things that was discussed specifically, I think, but allowing for the DFSC to comment upon a dismissal if they were not the one to initiate.  In other words, right now and for the last 30-40 years, I believe, must be about 30 years, DFSCs have had the power to dismiss.  They have always in ASPT policy had the power to dismiss.  This new article is something of a revolution for that reason that it takes that power and splits it between a DFSC and a Provost.  That a Provost alone could initiate a process that leads toward dismissal.  So it seemed advisable, given the tradition, that DFSCs at least be able to comment since they have the power to appoint and to non-reappoint in a dismissal.  That they at least have the power to comment during the case.  Now, Senator Pancrazio, I'm trying to remember where I put that in.  If anybody can find it for me, let me know.
Senator Haugo: Was it 3.c?

Dr. Catanzaro: B.3.c.

Senator Kalter: Yes, thank you very much.  It's the end of B.3.c.  A copy submitted to the DFSC who may enter their position into the record for the CFSC's consideration.  So when a dismissal proceeding is initiated by the Provost.  
Next one was restricting what Faculty Caucus members from the same department may see and do.  This is, I believe, in B.4.  Let me make sure I'm right.  B.4.e.  So it says, "A member of the Faculty Caucus elected by the Faculty Caucus will attend the hearing as an observer.  Members of the Faculty Caucus from the member's college may not serve as the elected observer."  Added to that the words, "They may not serve as the elected observer, may not vote for the elected observer, receive information regarding the case, or be present during the Caucus Exec meetings or the Caucus when the case is discussed."  In other words, we're trying to insulate them from knowing about the case or at least insulate the person accused of having other people in the department have wide public knowledge of it.  
We then clarified how to ask questions – in other words, either in writing before a hearing or during a hearing.  So during this part of the discussion in Caucus, former Senator Ellerton had noted that the reason that they had left it the way it was was they didn't want people to feel like they couldn't ask questions during the hearing.  It seemed advisable to simply put that in, but put it in writing, that you can ask questions in writing before the hearing or you can do it during the hearing, but the point is you should do it in writing so that you don't have cross-arguing rather than people speaking to the body that's hearing the case.  
Then we added in number B.7…  Oh, I'm sorry.  We added a B.7.  In other words, we noted that there was a paragraph that seemed to have no number and so we created a B.7: Faculty Members' Response to the Provost Recommendation (that title) and then we renumbered everything below that.  
And I believe that those are the totality of the changes there that were not already talked about earlier that are simply spread throughout all of the three articles.  So, things like you have the right to a hearing and that kind of thing were also added.  All right.  Do we want to start in discussion mode again before we move this one to action?  Anybody have any questions, comments, concerns?
Senator Horst: I have a question regarding A.5: The dismissal proceedings recommended for performance related reasons – all of that language.  What would be the difference between a dismissal proceeding because of performance related reasons and a dismissal because of lack of fitness or failure to perform?  Isn't that clause in how dismissal can be considered in 4.a?

Senator Kalter: So let's remember first that lack of fitness to perform or failure to perform are the adequate cause standards.  So you have to have it meet one or the other or both.  I can imagine cases where misconduct leads to a lack of fitness to perform.  For instance, I just went to Las Vegas and shot people out of my hotel room.  That would suggest a rather lack of fitness to be a faculty member.  On the other hand, you might have lack of fitness to perform in your professional capacity coming out of a different, more of a performance related issue.  That perhaps we find out that you falsified your education or that you are not keeping up with your field or something like that.  

Dr. Catanzaro: Or, I think, implicit in our current system if someone were to trigger mandatory cumulative post-tenure reviews multiple times in an eight-year period because they keep accumulating Unsatisfactories.  I think that's the scenario in which the DFSC would initiate dismissal proceedings.  You know, we've worked with this person.  We've had plans.  They haven't been able to follow through.  They're not fit to perform in our judgment anymore and initiate the proceedings.

Senator Horst: So that's the performance related?  

Dr. Catanzaro: That would be performance related.

Senator Horst: My question is how is that not included in the wording of failure to perform/lack of fitness to perform?  How is that concept of somebody having a performance related issue not captured with the phrase failure to perform?

Dr. Catanzaro: I would defer to the editors.
Senator Kalter: I believe it is captured in that phrase.  In other words, again, you could have a failure to perform that is a matter of misconduct or you could have a failure to perform that is a matter of performance.

Senator Horst: Right.  So I'm just kind of wondering why we need 5.  I'm wondering why we need 5.
Senator Kalter: So, 5 was, as you can see from the way that it's formatted, 5 was already in the original document suggested by the URC, and what it had said was, "Dismissal proceedings recommended for performance related reasons, for example, continuing unsatisfactory performance, suggesting lack of fitness to perform," et cetera, "will follow the procedures provided in this article."  In other words, it was what I said at the top that even though we're trying to differentiate a disciplinary action from a performance related action, we're not going to then take this article, duplicate it, and put it in the book twice in order to say here's the hearing and everything for the kind of dismissal that would be a performance dismissal.  We're going to be efficient and say this is the process that you use.  These are the kinds of due process that you use in that case even when it's not related to discipline, but that we are recognizing that sometimes when somebody is dismissed, it could be a result not of misconduct but of something else.
Senator Horst: It's more just an editing thing.  But I guess what I'm saying is that, for instance, somebody has Alzheimer's and continues.  You would have a dismissal case because they have a lack of fitness to perform.

Dr. Catanzaro: That would probably be reflected in…

Senator Horst: And it would be performance related, but the cause would be the lack of fitness to perform, which is one of the criteria that's built into the Constitution.  It's just an editing thing.  I'm just sort of wondering why 5 is…  But 5 creates more context, I guess, in that scenario.  

Dr. Catanzaro: The policy probably would still work without it, but I do think…  As I recall, URC I think felt there was some value to saying that if someone ever had to go through dismissal not because they broke the law or were a terrible colleague but, for that reason, for example.  They were experiencing cognitive decline and maybe didn't recognize it, which can be part of cognitive decline, and were adamant that they didn't want to retire and their colleagues in the department felt that it was a disservice to students in the institution in general to retain them and sort of had to force the issue.  They didn't want that to be presumed to be that the person had transgressed in a particular way, but…

Senator Horst: So you have adequate cause but it's not disciplinary and that wording clarifies that.  That's fine.

Senator Kalter: Senator Horst, would it help – I don't know if this would help or not – but would it help if we moved number 5 out of this article and into existing Article XI?  Article XI is not in front of us, but it is in the green book currently and it actually will be in front of us in either a couple of minutes or a couple of weeks depending on how much we have to talk about tonight.  Article XI is called Termination of Appointment of Probationary and Tenured Faculty.  The first part of Article XI talks about probationary faculty and non-reappointment processes.  The second part talks about currently…  In the current book it talks about dismissal of tenured faculty.  We found out during this process that dismissal is for both probationary and tenured faculty members.  Right?  And so we're going to be amending that, I think, to state that.  But it might be that in order to most clearly differentiate between a dismissal for disciplinary reasons and a dismissal for other reasons, that it might go better in a neutral place rather than in the article on dismissal within the disciplinary articles.  Would that help?
Senator Horst: My concern is that I'm really trying to, again, limit the language regarding what are the causes that would lead to dismissal.  That's just my concern.  The less language there is – I've had too many lessons from Lisa Huson – the less language, the better.  And I really wanted to limit it to exactly what's in the Constitution.  And so I like your idea that this scenario is moved to another place.  So if you say, what is your cause for dismissal?  Here are the four things it can be: 4.a, 4.b, 4.c, or 4.d.
Senator Kalter: Yeah.  And remembering also this is not 4.  This is 5, right?  I believe that you're on A.5.  

Senator Horst: Yeah, that would go away, right?

Senator Kalter: It would be moved.

Senator Horst: Yes.

Senator Kalter: Would that satisfy the…

Senator Horst: I like that idea.

Senator Kalter: Okay.

Senator Horst: Again, it's just an attempt to limit the language when you say how can a faculty member be dismissed.

Senator Kalter: Okay.  Sounds good.  Do we have other questions before we move into an action phase?  Everybody still awake?
Senator Horst: Susan, could you elaborate on your comment that dismissal hearings would be applied to probationary and tenured faculty?  Can you point to some language where that…

Senator Kalter: It is in the AAUP documents about dismissal and termination.  I can't specifically remember which exact one it's in.

Senator Horst: So is it in…  Where does it show up in this document?

Senator Kalter: It does not yet.  Again, that's going to be in amended Article XI, which will come up after we look at the Appeals part.  So we're about two articles away from it.  Maybe two and a half.  So let me just tell you the number.  It is in Article XI.  I believe I incorporated the changes to that article into 01.09.18.14.  Anything else?

Dr. Ellerton: There was one point in point o., which is under C.5 – I think it will be C.5 – B.5 at least.  B.5.o.  It talks about "the faculty member may file an intent to appeal to CFSC recommendation to the FRC" – that's fine, of course – "within five business days."  But it's been added, "and any request for a hearing by the FRC," and FRC does not normally accept requests for hearings.  They will call on the person appealing if they wish to, but you cannot normally request an appeal from the FRC.  So it was just to raise that point.  And that appears also in the Suspension and other articles, so it would be worth being consistent.  So I suggest that that be removed.  
Senator Kalter: So, let's talk about that as a Caucus.  Dr. Ellerton is correct, I believe, that in current practice FRC usually does not sort of…  It's not like the CFSC where you can request a hearing with it.  Generally speaking, FRC might request a hearing with you, but not vice versa.  Do we feel that that is adequate for a dismissal type of case or for a suspension or a sanction?  Obviously we've already said yes to the sanctions and the suspension articles.  We can always go back.  I think it's particularly important to debate that about this one, the dismissal hearing.  So you've gone through a hearing and you have an appeal.  If you were the faculty member going through that, do you see any objection to what Dr. Ellerton is saying and removing your ability to ask for a hearing with the FRC to make your case in person to the FRC?  In other words, would ordinary ASPT processes, what we usually do, be adequate in that instance?
Senator Horst: What is the ordinary process, again?

Senator Kalter: So the ordinary process…  In other words, a performance evaluation – I'm trying to remember if performance evaluations go to FRC.  I don't think they do.  So in a tenure and promotion case, generally speaking if you have one or two negative recommendations – in other words, if you have a negative out of the DFSC and/or if you have a negative out of the CFSC, you can elect to have the case sent to FRC and have them essentially do a third opinion that then goes up to the Provost.  And a lot of people think of that as an appeals process sort of up the chain like it would be in a court, but I believe that in our process it's actually parallel opinion.  So it's basically saying two out of three people said this, or three out of three people said this, or three out of three committees.  So in those processes for tenure and promotion, you can meet with your DFSC with a formal meeting and say, you know, I wish that you had not recommended me to be denied for tenure.  You can then also meet with your CFSC.  Ordinarily the person, if they appeal to the FRC, doesn't get to talk to the FRC about that.  It goes to them on paper.  They make a decision based on what it is on paper.  They don't actually hear the case.  So the question is, would that be adequate as a process for this type of a case with a dismissal hearing in particular?  Let's just focus in on the dismissal hearing first of all.  Do we think that that would be all right to essentially not be able to argue to the FRC.  You're my appeals body, but I don't get to talk to you.  You just get to see my papers and that kind of thing.  Let me ask the Caucus.  So I'm asking the Caucus for their views.  The Caucus has no views.  Yes?  No?
Senator Glascock: I think as a faculty you would probably want to be given the option to talk as well as write.  For me personally.

Senator Kalter: Okay.  So you would be in favor of keeping the suggested language in here?

Senator Glascock: Yes.

Senator Kalter: Okay.  Anyone else before I go to Dr. Ellerton?

Senator Horst: It seems for a dismissal case it would be really important to have that option in particular.

Senator Kalter: Okay.  Anyone else?

Senator Judson: It also seems like the FRC would want to be able to ask questions.
Senator Kalter: Could you say that into the microphone?

Senator Judson: It also seems like the FRC would want to be able to ask questions.

Senator Kalter: Okay.  So that the FRC might prefer it in that kind of a case.  Maybe not in all cases, but in that kind of a case?  

Senator Judson: Correct.

Senator Kalter: Okay, thank you.  Anyone else before I go to Dr. Ellerton?

Senator Pancrazio: Yes, I just have a question.  I'm looking at the Appendix 7 right now and that has the process outlined.  Am I to understand that the faculty member is able to meet with each of the bodies – with the DFSC and the CFSC – and the only one that would not be able to meet directly would be with the FRC?

Senator Kalter: Correct, remembering, though, that there can be dismissal cases that are initiated by the Provost, in which case they would only be able to meet with the CFSC.

Senator Pancrazio: Only with the CFSC.  All right.  Thank you for answering that.

Senator Kalter: Sure.

Dr. Ellerton: I was just going to add that without that phrase, it does not preclude the faculty member from requesting a hearing.  This way, it looks like it is almost required.  I mean, it says "and any" but the point being that by not having that phrase doesn't mean they cannot ask for one.
Senator Kalter: How would they know that they can?

Dr. Ellerton: If something is not precluded, we can't cover all possibilities.  So there are lots of situations where you don't know what you can ask or can't say.  You can't cover everything, and so therefore if you were wanting to appeal, one of your instincts would be to plead your case.  

Senator Kalter: So then the FRC could say no, presumably.

Dr. Ellerton: And the FRC could say no.  It was just that this seemed to be flying in the face of FRC's procedures.  That was why we raised it and that's why it wasn't in the…  In other words, FRC has their own guidelines and to request an appeal may require an alteration to their guidelines where it is not normally done.  But certainly without the phrase, they would not be precluded from presenting all of their case and asking, could I come and present and talk to you?

Senator Blum: I guess I'm just a little unclear how anybody would know without that being there?  I guess you're saying we could ask.  All right?  But it just seems like in this or any other type of proceeding related to sanctions, performance, dismissal, anything that we have, we have to spell this out in order for it to be a viable option for people.  Otherwise, you know, it could be years before something like this comes up and nobody is going to know or remember what happened here.

Senator Horst: I'm just wondering if the flow chart might need to be edited a little bit because it says the DFSC meets with the faculty member, the CFSC reviews and recommends…  I don't know if you…  It just says appeal to the FRC.  I don't know if we want to change this flow chart a little bit to reflect that there could be a meeting with the FRC if that language is passed.  

Senator Kalter: Thank you.  That's a good idea.  We usually…  With flow charts we just note that there may need to be changes to them that reflect what the policy is, so that's quite duly noted that there may need to be some clarification on the flow chart of what occurs.  Further debate?  Dr. Catanzaro, you are not part of the debate but you may speak.

Dr. Catanzaro: Thank you.  It's a suggestion, and again, sorry for interrupting the debate.  On the last page of the policy, so page 6 of the document right before the flow chart, Section 8 – I forget what the prefixes to that would be – and I think if this were accepted it would probably be a friendly amendment.  This was suggested by General Counsel; I'm passing on.  Adding as a last sentence to that paragraph making explicit what is implicit, that the President's decision is final.

Senator Kalter: That is, I believe – I'll ask the rest of Executive Committee – but I believe that that would be a friendly amendment.  "The President's decision is final."  Just those five words, including apostrophe.  All right.  

Dr. Catanzaro: Yes.  

Senator Horst: So, for instance, they couldn't appeal to the Board of Trustees.

Dr. Catanzaro: Correct.  

Senator Kalter: All right.  Are we ready to move to a vote?  Any objection to moving to a vote?  Does anybody want to call the question?  I'm not sure I have the power to call the question, but it looks like people want me to, so all right.  Seeing no more debate, all in favor of approving that article as amended with the friendly amendment and the potential change to the flow chart, please signify by saying, "aye."
Article XV with friendly amendments was approved by unanimous consent. 
Senator Horst: And also the edit we talked about.

Senator Kalter: Yes, that was one of the friendly amendments, sorry, to take A.5 and move it into the proposed new article, not new, but the proposed amended Article XI.  All right.  We are at 9:18.  I'm guessing that we don't want to move forward into the next, Appeals, or do we?  Is it easy to do?  The Appeals policies and procedures?  It's a one-pager.  Do we want to talk about that?  

Senator Haugo: Sure.

Senator Pancrazio: Keep going.  The clock's running.  

01.09.18.09 Appeals, Disciplinary Actions, FC Final 2018
Senator Kalter: Just go ahead, all right.  Just blast through.  We might as well.  We've got the time.  We carved the time out.  All right.  So this is the Appeals part of the book.  This is, I think, currently Article XIII.  It's going to be eventually renumbered to be, as it says, Article XVII.  
What happened here was that we added a comment regarding formal meetings and hearings to the effect of, "Formal meetings or hearings with the Provost or CFSC will not be required for appeals in any disciplinary process" so that you can ask for them but you don't have to ask for them.  You don't have to have them.  
We also added written request for hearing.  Let's see, where is that?  Oh, here we go.  In L.2.  Thank you, Senator Pancrazio.  "Within five business days of receipt of the disciplinary recommendation or notice of suspension, the faculty member must notify the chairperson of the FRC in writing of an intent to appeal and any request for a hearing."  
And then the third thing was clarifying in it looks like number 3, number 5, and number 10 – I have some notes here that I wrote back in December that I don't remember: "Clarified number 5, number 3, number 10.  Added number 9 from number 8."  I don't have a clue what I meant by that, but I think all of that is simply clarification.  So, if applicable… with the CFSC, if applicable, any information obtained through an appeal hearing with FRC, etc.  
And then on the back page, "The FRC will report its recommendation including any minority reports in writing to the faculty member, the DFSC (if it initiated the disciplinary action), the CFSC, and the Provost.  So this is a pretty straightforward one.  
Do we have any comments about that one before we move it into the action phase?  You know I'm getting really excited.  We just passed two articles; we're about on the third.  This is good.  Now my basement flooding, you know, just pales in comparison.  All right.  No questions?  Does anybody want to move this into action?
Motion by Senator Pancrazio, seconded by Senator Liechty, to approve Article XIII. The motion was unanimously approved.
Senator Kalter: Fantastic.  Wow, we did that in like three minutes.  Should we stop here?  Excellent.  I knew it.  I can read a room like anybody.  We have a motion to adjourn.

Adjournment
Motion to adjourn by Senator Hoelscher, seconded by Senator Marshack to adjourn. The motion was unanimously approved.  
