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Call to Order

Senator Kalter called the meeting to order.
Senator Kalter: Good evening again everybody. Hopefully you got some refreshments.

IRB Task Force Ad Hoc Committee Faculty Caucus Representative Election

02.13.16.01 Institutional Review Board Policies and Procedures Ad Hoc Committee Proposal (John Baur/IRB)

Senator Kalter: The first order of business is to nominate somebody from the caucus or on behalf of the caucus to the taskforce for the Institutional Review Board. You have probably read the stuff so I don’t need to go much over it. Basically, they are reviewing the internal procedures for ISU. They promised me, Dr. Baur, that they would not have a meeting until after we had a representative for them. But they actually had their first meeting; I think it was on Monday and so I attended that meeting and got some information. Just a couple of things about this and then Senator Baur will also say some things. The timeline, they are trying to work once a week for the rest of the semester in order to have some recommendations by May. Probably about an hour meeting and with the possibility of working over email by subcommittees and that kind of thing. The other thing to just let you know is who currently is already represented. They have representatives from Psychology, Chemistry, which is Dr. Baur, KNR, Information Technology. I believe Nancy Latham is TCH. Is that right?
Provost Krejci: Yes.

Senator Kalter: Special Education, Criminal Justice, Nursing and Communication Sciences and Disorders. So what we will do, hopefully either you have interest in serving on this committee or have drummed up interest and we will take a list of names that we will put on the ballot and then we vote on the ballot, collect those ballots and count them. Does anybody have any nominees to place on the ballot?

Senator Baur: We were just talking about a potential candidate.

Senator Kalter: Did you want to say anything else, by the way?

Senator Baur: Not particularly. We tried to get a broad representation of people that use the IRB. So you might notice that there are a couple of colleges not represented because they have very low use of human subjects in research. So we are just looking for somebody ready to work hard and look at changing the administrative structure of the way the IRB operates right now.

Senator Kalter: I do have one volunteer from one of those colleges. The colleges who you are mentioning are the College of Business and College of Fine Arts. You will notice that we have CAST, CAS, Mennonite and the College of Ed. So those are the two colleges and John Poole from the Theatre and Dance Department said he would be willing to serve. Are there any other nominees? I don’t want to steal Senator Nichols’ thunder if you are interested.
Senator Nichols: No.

Senator Kalter: That was a great shake of the head. Anybody else have any nominees? Seeing none, we can do this then by acclamation. 

John Poole was unanimously elected to the committee. 

Senator Kalter: John Poole will be it. Thank you very much. 
ASPT Discussion
Information Item:  Proposed Article XIII Suspension and Appendix 6
We are going to start then with our ASPT discussion. We are going to do things a little bit upside down. Instead of doing the action items first, we are going to start with the information item just so that we make sure that by the end of spring 2016 we have reviewed at least once as information all of the proposed new articles on discipline. So tonight, we are talking about the proposed Article XIII on suspension and I think the way we should probably go about this is I will read one or two of the sub pieces of the article and then take any comments that there may be. I will start by reading XIII.A and B and then we will talk about those and go on. So XIII.A under faculty suspensions currently as drafted says “Faculty members may be suspended for a specified time period or with requirements of corrective action to be completed prior to reinstatement or as a preliminary step toward termination of appointment/dismissal for cause. See XIV,” which I think is a reference to the next proposed article. XIII.B says “A faculty member in the suspension process is afforded due process. This right is balanced against the university’s responsibility to prevent harm to students, other employees and the institution itself.” Comments and questions on just those first two sections?
Senator Daddario: In A, is there a good reason either for or against changing it to say and/or. As written now, it says that only one of those things will be applied as a sanction. But what if a department thinks that it is best to have two of those things be placed there?

Senator Kalter: That’s an interesting question.

Dr. Sam Catanzaro: I think we wrote this with the understanding that traditionally “or” implies the possibility of “and” and “and/or” is a sort of recent development. I believe grammatical purists would not like “and/or,” but I also am not opposed to it because I think conventional usage is increasingly using that just for this question and so if it is the sense of the caucus that that would be more clear, I wouldn’t object strongly to it. If a grammatical purist insisted we stuck with “or,” I could live with that too and that is just my opinion.

Senator Kalter: Thank you. Any other comments on A or B? I have a couple of observations about both of these based on…I just went through an article put out by the AAUP called The Use and Abuse of Faculty Suspensions. So most of my comments about this will be from that. I am concerned about the “or” for a different reason and that is that they recommend that suspensions never be anything but a limited term. I wrote down usually no more than six months. I can’t quite remember whether that was in there or not, but if we have “or,” it would mean that they are either suspended for a specified time period or until corrective action, which could make it go on indefinitely or the other one. So that is one concern. Second, they recommend against placing conditions on a suspension that would require corrective steps being taken before it was removed. I am also quite concerned in that first one, in A, about as a preliminary step. It is guilty before proven innocent rather than innocent before proven guilty in that wording. I think it would be preferable to have some sort of concept there that a person…We could potentially remove it altogether, but that a person might be suspended while they are going through the academic due process for potential dismissal. But if we keep it stated this way, it assumes that we have already proven our case against them and it is the burden of the institution to prove cause rather than the burden being on the faculty member.

Dr. Catanzaro: Certainly on that last comment, I think it was the intent of the committee to imply that someone could be suspended while the process was being following, not presuming the outcome. So editing to make that more clear would certainly be considered a friendly amendment. Thanks.

Senator Kalter: Senator Daddario, does that put any further thought about the “and/or” into a different light?
Senator Daddario: It just makes me think that A might benefit from having a sentence that says something like in line with AAUP. Is it possible to state that specifically in line with AAUP the following things are being avoided here. I don’t know what the exact words would be, but I still think that in order to help the practical use of this passage in the policy specifying “and/or” might be helpful.

Senator Kalter: Other observations about A? The only other question I have there, I am actually not really sure that we balance due process against responsibility. It seems to me that if you have, that we always must be affording due process, academic due process. The question I think becomes then, we talked about imminent harm several weeks ago. If you have a situation where you feel that it is necessary to exclude somebody from somewhere immediately without being able to pull a committee together, you do want to prevent harm to students, etc., but it is not an either/or. You are not saying we are going to give up due process in order to protect students. We are essentially saying we may not be able to start the due process right away. It might take 24 hours or it might take 3 days or what have you. So we are going to prevent harm to students in that interim, but as soon as we get a process going, that process will determine whether the suspension is really put in place for any length of time. Does that make sense to people?

Dr. Catanzaro: Again, I think that is consistent with the spirit of what we meant. That action might need to be taken before the process could be started. We wouldn’t wait to take action if we needed to just to convene a committee, for example.

Senator Kalter: That might just be a wording one where we just say that the university’s responsibility to prevent harm to students and employees, and of course we have had the question about whether the institution itself is valid or not. That was during our debate over XI. The university’s responsibility to prevent harm to X would come first, but then the due process would be enacted as soon as possible or something to that effect. Any other observations about those first two?
Senator Rich: Just on B, I am not uncomfortable with the language as it is stated on there, because it starts with an unconditional statement of the faculty member being afforded due process and then it says well, however, is kind of the way it is constructed. The second sentence says we may under certain circumstances be willing to step on some toes in order to be protective of students and employees of the institution, that there may be circumstances under which that responsibility of the institution leads them to do things that would go into gray area on due process because of a higher calling in that particular circumstance. So the way it is constructed, I am comfortable with that wording. I understand the point, but the construction starts out with an unconditional statement and then says however.

Senator Kalter: The article is calling up instances at other universities where the prevention of harm has trumped due process altogether. So we just want to make sure that that is not the case. They also, in different articles regarding the institution itself, have warned against the reputation of the institution as a problem or those kinds of things. On the other hand, they also say it may not be sufficient to say harm simply to human beings because you have things like vandalism or you have other kinds of disruptions that could occur, but we may need to focus on that and the institution itself to make sure that it is tight enough so it doesn’t go out of the realm of reason. Anything else on those two before we go to C? We should have done A, B and C together.
Senator Ellerton: Maybe some of that discussion. The first sentence concerned me. “A faculty member in the suspension process,” the member isn’t really in the process. It is a wording thing, but it is complicated by “is afforded due process.” There are two processes there, so it is probably just a wording, but that might help with the point that was just discussed.

Senator Kalter: That’s a good point. In other words to have “process” there twice is somewhat confusing?

Senator Ellerton: Yeah, it is not helping the second part because we understand what is meant, but it is adding some ambiguity to it.

Senator Kalter: Thank you. Let me read C then and since D is long, we will figure out how to break that one up. So C says “Ordinarily suspensions will be paid suspensions. Suspensions without pay will occur only after the process described in XIII.D is completed and all appeals or related grievances are adjudicated. In extraordinary cases when there is evidence that the faculty member has abandoned professional duties or is unable to fulfill such duties, a temporary suspension without pay may be instituted prior to completion of the university’s process. Individuals suspended without pay and subsequently exonerated may seek compensation.” Comments about that one?

Senator Daddario: In the comments, the non-humorous reference to Duke University, what specific part of C is that Duke example supposed to be addressing?

Senator Kalter: Since I don’t have that in front of me, could you read that example?

Senator Daddario: So it says. A faculty member wrote: “Would being incarcerated in a foreign country for smuggling drugs, therefore not being available to teach class in person, but could teach via the internet fall under this policy? Don’t laugh. Duke University just got sued on the situation and lost.” Does anyone know what part of C that is referring to?
Senator Kalter: That’s a great question. I do not know. It is a word to the wise, though. As the person says, don’t laugh, because it could happen to us. I believe, they also have some fairly strong statements about suspension without pay that, essentially their wording is unless legally required, suspension should always be with pay because if you suspend somebody and you don’t pay them, they are unable to mount a defense against the charges. Also things like suspending people off campus, not allowing them to get access to materials in their office that might exonerate them is problematic as well. So I think, I am not sure what that was about, but it may very well be that it is about whether you keep paying the person. They also talk about how some universities have used the fact that they are paying the person, but reassigning them to something other than their normal teaching or research duties. They have said we are not really suspending them because they are still getting a paycheck. So I think it goes in a couple of different directions there, that whenever somebody is forcibly reassigned, rather than out of consent, even if it is only out a portion of their normal job duties, that should be labeled and considered a suspension and a suspension without due process is tantamount to dismissal. So without pay, you are very likely to get suspended and be dismissed without anybody ever having to go through a hearing proving that you should be dismissed.

Senator Daddario: So that I understand, you are describing the slippery slope. I think the words “extraordinary cases” is what opened the comment about the Duke thing, which is good though because even though it is extraordinary, it helps us to imagine a scenario in which case, this is tested. Related to this, the other comment that is here, is that the last word, individuals suspended without pay and subsequently exonerated may seek compensation. Does that word compensation refer only to financial compensation or other types of compensation and if other types, do we want to be able to draw the line or is it okay to leave it open ended?

Senator Kalter: Do our URC members have any comments on any of that?

Dr. Catanzaro: With respect to compensation, the thinking was that individuals could recover back pay if they were exonerated. Other forms of compensation, broadly construed, I don’t think the university can impose requirements that would be illegal. So if somebody had grounds to launch a civil suit, they could and our policy couldn’t prevent them. On the broader issue of just what this is trying to get at, the exemplar that was discussed in the committees as this was being developed would be a scenario where someone had embezzled, we had good evidence of that embezzlement and they had hightailed it for Macaw or something like that. They weren’t available to teach their classes. They had already stolen money from the university. We had the records that showed that and we would probably want to initiate a dismissal proceedings, but those proceedings would take a calendar year the way they are laid out. So in the meantime, do we want this person to be on suspension with pay while they are living the highlife in Macaw? So that is the extraordinary circumstance that this clause is envisioned to be applying to. If the language can made clearer and cleaner. I understand the concerns about losing one’s livelihood, losing the resources to be able to even mount a defense. I wouldn’t want our policy to say in one paragraph you have a right to due process and in the next paragraph effectively open the door to eliminating that. But the idea really is to protect the university in an event that I think would be very unlikely. Another example that we kind of kicked around would be something as extraordinary as that unfortunate case at the University of Alabama Huntsville where a faculty member essentially opened fire on her colleagues during a department meeting. She was immediately arrested and sent to jail. There is no question if that was someone who A had violated their ethics policy. Not to make light of it, but B also clearly had serious issues. So what would we do in a situation like that? There is no question that is someone who can no longer be a faculty member. What is the appropriate balance of the compassion and correction, if you will, in a case like that? But that might be one that we might consider suspension without pay or we might not. This certainly wouldn’t require it. It’s an option available to the institution. So those are some thoughts, some of the context, distilling multiple conversations that took place over a couple of years in FAC and URC.
Senator Cox: When we speak about compensation, I hear a language about pay whether it is reimbursement, suspension without pay, but we also have insurance and other forms of compensation. So if we are suspending without pay, is that without coverage in those other forms of compensation?

Dr. Catanzaro: I think in this situation, that would be serious enough in which we consider suspension without pay. I will confess I am not sure if there are other legal constraints on stopping benefits and those sorts of things. But I think that would be the idea. So we would only do this in a situation where we had very clear evidence that someone had committed a very serious felony, was not available or perhaps even interested. I think the example of someone who has embezzled and just sort of decided to leave the country, probably doesn’t much care about their tenure at that point. They are choosing a new career path.

Senator Cox: That compensation may extend to one’s dependents. So I wonder about the implications there.

Dr. Catanzaro: That’s a good point and I think we’d have to think more about, maybe consult with legal about, what are our legal responsibilities and also what are our ethical responsibilities. If the person pursuing that career change has also left a family in the lurch, we may not be required to do anything, but we might consider how we respond in light of that piece of the reality.
Senator Rich: Just one note. It strikes me that the language of the second sentence in C recognizes the AAUP concern that was raised and that these without pay suspensions can only occur after the process described in XIII.D that multiple steps of the process internally, plus appeals and it says it is completed in all appeals and related grievances are adjudicated so there is no suspension without pay until all of that is done, at which point under the presumed extreme circumstances, suspension without pay, becomes an option, but it is not an option while this process is ongoing by this language.
Senator Ellerton: Just a comment about the phrase in that sentence “is unable to fulfill such duties,” that is laden with all sorts of possibilities, one of which is through extreme illness, which presumably would be covered under sick leave, etc. But my concern with having a phrase such as that there is that, and there would need to be a process where, I mean, I can give you an example where, and it is a personal one because therefore I know the details. My husband had a cerebral hemorrhage and was a full-time academic at the time. This occurred just prior to a semester starting and it took time to put things in process where he couldn’t continue that job. He was still alive but could not work at that university any longer. But that took time. He was unable to fulfill his duties and was clearly never able to, but if a phrase like that is there, it is possible that someone could jump in and not be compassionate and cut that salary off because it was clearly not possible for him to return to work. That would have been a complete disaster for the family until it was sorted out. So I am nervous about having a phrase such as that there to leave people and the university open to an interpretation that would disadvantage someone through that interpretation. I hope that makes sense.
Dr. Catanzaro: It does make sense. Certainly implicitly if not explicitly and perhaps it needs to be made more explicit. All of these policies would only apply in instances that we might consider disciplinary circumstances. It may be illegal to suspend somebody for an illness. That would be discriminatory or otherwise wrong. I understand though the concern about the wording possibly being misinterpreted, as unlikely as it may seem and I think it is unlikely that these clauses would ever be invoked in any case. So if we could make that more clear, certainly we can. Very definitely the intent is not. I think the example there of someone who couldn’t fulfill their duties would be because they were jailed, for example. And again, even if that were the case, this doesn’t automatically institute a suspension without pay. It leaves it open as a possibility.

Senator Kalter: While we are still on that one, I just wanted to indicate that Senator Horst, who was on one of the committees that helped develop these is still concerned about this possibility of suspension without pay as it is worded here. She even wrote in from Finland about it to Senator Alcorn, copied me on it. Part of what I am seeing is that we may be putting too much into this policy and not enough into the process and I have some comments about the process regarding exceptional cases of suspension that would be without pay. I wonder if one of the things that we could do is shorten it up in C, get rid of the ordinarily and say something like suspensions will be paid unless a due process process determines that there is an extraordinary case here. The other thing that I am thinking is that it is possible that the due process would take a year, but if somebody has absconded with funds and they don’t show up to their case. They could Skype in if they wanted to I suppose, but if they don’t show up, that process would not take very long. The question does come up about if somebody is incapacitated whether it is fair to put the due process forth if they are not even able to physically appear, but some of those may play themselves out. The one with regard to a shooting on campus may indeed fall under that very simple language the AAUP offers, which is that unless there are legal constraints, you pay the person. And that may take care of most of these instances. If you are not allowed to pay them legally, then you won’t, but otherwise you do because it is pennywise and pound foolish not too, essentially. I think that is the reasoning that even if it does go on for a year, it is better to have that than to find yourself in court and having the court say you did not give them a fair chance. But I just wanted to let people know that she had thought so much about it that she wanted even from Finland to let us know.
Professor Houston: In terms of the language regarding circumstances where what you just said. I am sorry; it’s getting a little late, but regarding the inability to pay, is that because of, are you saying or implying because of a felony or a legal statute that would prevent payment.
Senator Kalter: That part I am not really that familiar with entirely what the legal, what would prevent the university legally from paying someone. That would be more where the legal office would have to tell us some of those instances. I think probably a felony. What I am worried about with the felony though is that the person hasn’t been convicted, right? So we are still talking about, we believe that we have solid evidence, we believe that there is a great case against this person, but the whole point of any kind of due process, whether it is legal or academic, is to make sure that many eyes are on that process. The person is given a fair chance to present their side of the story rather than having the story weighted against them. So I do not know all of the instances where it would be legally disallowed, but I would imagine that the State of Illinois is trying to take our money away anyway, so they might have an opinion about people committing felonies. Anything else on C before we move to the long D?

So D is procedural considerations related to suspension. I am going to go one through four and then do five separately. One is “Each step in the procedures described below should be completed as soon as is practicable and normally in the timeframe indicated. However, the president or provost may extend these deadlines for good reason and the concerned parties may request consideration for doing so. The president, provost or their designee will communicate extensions of the normal timelines provided below in writing to all concerned parties. Such extensions shall not constitute a procedural violation of this policy.” Number 2, “There shall be discussion between the faculty member, the chair/director, the dean, the provost or their designees. Ordinarily, the provost’s designee will not be an attorney for the university, although there may be exceptions. The intention of this discussion will be to develop a mutually agreeable solution that ensures safety for the university community and educational success of students. This mutually agreeable solution could result in a suspension or a reassignment of duties.” Three, “While discussion is ongoing, the university reserves the right to temporarily reassign a faculty member from any or all duties including teaching in order to prevent harm to the university or members of its community, when required by law, or when necessitated by pending criminal investigation or legal proceedings. See IX.C.” Number 4, “If a mutually agreeable solution is found, it shall be documented in writing and signed by the faculty member and appropriate administrative officers of the university. A mutually agreeable solution should be finalized within five business days of initiation of discussion. However, if the parties mutually agree in writing, this period may be extended if such extension would make agreeing to a solution likely. Such an agreement will be committed to the dean and provost within five business days of the initiation of discussion.” Any comments or observations?
Senator Daddario: There are a couple of interesting comments from faculty members, two of which I sort of agree with. D.1, end of the first sentence, “and normally in the timeframe indicated.” Indicated where? That is a good question. Maybe just internal reference notes.
Senator Kalter: That is an excellent question.

Senator Daddario: Then 3, the word harm is used with no qualifier. What is included in harm there? Specifying or taking that word out and putting in something more specific might be helpful.

Senator Kalter: That one goes along with our more general discussion when we discussed number XI of the very problematic nature of the phrase “harm to the university,” which could be used in all kinds of illegitimate ways. Any others, Senator Daddario?
Senator Daddario: There is a number 2 sentence 2, ordinarily the provost’s designee will not be an attorney for the university, though there may be exceptions. That seems vague also. What might those exceptions be?

Senator Kalter: Going off that one, I do think it is very important that we put somewhere in here the right to counsel, that the faculty member always has the right to counsel. One of the things that the AAUP says is that a suspension proceeding should imitate a dismissal proceeding in many ways and there are recommendations about dismissal proceedings that attorneys not only should be allowed to be there, but should be able to speak on behalf of the faculty member, not just be in the room advising the faculty member.

Senator Rich: Just my sense of the timeframe indicated is referring to the clauses below because it is saying steps in the process in the timeframe indicated and if you look at 4, 5b, 5c, 6, there are specific timeframes on some of the steps, but not all of them. There is a gap from where it refers to the first one you see, but I believe that is what they are referring to.
Dr. Catanzaro: It is and again it can be made more clear. We would be happy to do that. If I may continue, speaking to the exceptions, our general approach in matters where an attorney might be present, especially in the early stages when we are trying to have a discussion and come to a resolution before getting into formal processes, experience suggests that the presence of attorneys create a different kind of a context. We certainly allow people to bring attorneys if they want to and if they do, then the university’s attorney would attend if only to level the playing field and then often the attorneys end up speaking with each other, which is not always a bad thing. Again, this doesn’t happen frequently. So as a general rule in these kinds of policies where there is the possibility of representation, we state as we did here, usually the university’s attorney won’t there, but we reserve the right for someone from General Counsel’s office to be there in case the faculty member or employee brings an attorney. So they certainly have that right and so that would be the exception and I think we wanted to leave it more general because it is not necessarily intended to adversarial, just more even-handed.
Senator Daddario: Is this a scenario where the ombudsperson would be?

Dr. Catanzaro: If and when these situations ever would occur, it might be the result of something that had been going on and had reached a certain point. So the faculty member in question might already have had a working relationship with an ombudsperson and wish to bring that person along if only for support and advice and that would be perfectly appropriate and probably helpful.

Senator Daddario: Yeah, if there is an insinuation that there is some sort of neutral conversation that is taking place in which one party’s not, doesn’t have more power than another, which is what attorney signifies, then invoking the ombudsperson might suggest that somewhat. I know that we looked at the ombudsperson policy earlier and there are questions with that. Maybe it’s too specific, but this came up when you were talking.
Senator Kalter: Are there observations there?

Professor Houston: This is just clarifying your point earlier where you made the recommendation that the language be added that the employee would have a right to counsel. Did you have a specific place in mind, or I might recommend a location.
Senator Kalter: What would you have recommended?

Professor Houston: Under XIII.B, a faculty member in the suspension process is afforded, although I know we need to wordsmith process being there twice, but for now, a faculty member in the suspension process is afforded due process with right to counsel or including right to counsel, to have it more up front.

Senator Kalter: You and I were sort of on the same road there. I was thinking the same thing, that it should be much earlier in this article. I am also, I’m a little, there are a couple of issues with the way that one sentence is worded. The ordinarily, the provost’s designee will not be an attorney. First of all, just structurally speaking, ordinarily in this university, the provost’s designee is somebody who works in the Provost’s Office, generally speaking, a dean or an AVP or what have you. The legal office is a lateral office to the Provost’s Office, so it seems a little odd that that person would be referred to as the provost’s designee because essentially, they are the president’s designee, but moreover, I think it is interesting to have this being an informal discussion with the possibility of the attorneys being present. So I am wondering if for number 2, there should be a breaking up of that paragraph so that it would talk about there shall be a discussion, the intent will be to develop a mutually agreeable solution because essentially there you are in an informal attempt to resolve this solution, not the more formal ones where a person might invoke their right to attorney because, essentially, by definition if they agree to a reassignment of duties or what have you, it is in a sense a different thing from a suspension. It is not being imposed on them. It is being sort of mutually agreed. 
But I am also concerned because Senator Daddario is bringing up. This is an incredibly intimidating situation for anyone who gets into this situation and I am not sure that they would see it as leveling the playing field to be sort of having this. Because the attorney for an enormous institution is not equivalent to the attorney for a single individual who groped around within the last 24 hours trying to find somebody who they never thought that they would have to find, in a town where all of the attorneys get their livelihood from being in good relationships with the university, the biggest university in the town. So I am wondering about the power dynamic in that paragraph and how we can even that out while still having everybody have the right to an attorney present, because I think the university has to have their attorney present if the other attorney is present. But that person is essentially not the provost’s designee nor is the legal office qualified to make academic determinations and that is part of what this is about. It is academic assignments, academic freedoms, etc. and you should probably never have that meeting there with somebody who is representing the Provost’s Office who is not somehow an academic representative at the same time.
Senator Rich: I have maybe a dissenting view on the way we are looking at this and again speaking in favor of the language as it’s written. I can imagine cases where you have complex criminal issues that are involved that are well beyond the scope of either the provost’s experience or anyone on the Academic Affairs staff experience and for the sake of the university, the university’s legal wellbeing, it is quite important in a particular case and again, hopefully rarely, that the university representative in that meeting be an attorney who is going to both have the experience and the wordsmithing of what they say and do that fits the circumstance and also you may have a high probability of litigation that is clear before you even get to that meeting. So if you think of that circumstance and the university protecting itself and again, I think there is concern of overprotection and so to that I would say if you consider this clause without the sentence, then in the absence of that phrase, the provost is free to choose an attorney without a whole lot of direction from us. So the purpose of the clause is to say that is not ordinary. Ordinarily, the provost would pick somebody who is not an attorney, but we can foresee circumstances in which designated attorney may be unfortunately necessary. That is the way I read it is if you pull it out, the provost can pick an attorney as their designee. Their designee isn’t limited to that.

Senator Kalter: Where I was going with that was not necessarily to exclude either the attorney or the provost, but to actually have them both be there, but then that also brings up another problem with that other sentence which is do you really want to have the chair, the dean and the provost and the lawyer all in the same room with just one person and their attorney.

Senator Rich: It depends on the circumstances.

Senator Kalter: And it depends on the circumstance, right? That could be an extraordinarily inappropriate sort of pile up and it could be an extraordinarily appropriate one. So there are many different scenarios, but we should think through those.
Senator Rich: I again like starting the sentence with ordinarily that is not what we do around here, which is the way it is worded that the crowd that you have described is described here as not an ordinary presentation in this meeting by university administration. That is an extraordinary circumstance by this same sentence that you would actually assemble such an intimidating crowd.

Senator Daddario: I wonder if it is possible to strike number 2 altogether. What happens if you take this out of the equation? Does that…I mean I see that there shall be discussion of some form. It is not qualified as what type of discussion it is or what the tenor of the conversation is and towards the end, it say that an agreeable solution could result in a suspension, which means that the discussion might lead somewhere, but it might not. I wonder if you were to take it out entirely, does that really alter much or does it actually add clarity?

Dr. Catanzaro: I think this represented an attempt to honor an AAUP recommendation that there be an attempt at some kind of resolution if possible without moving into a formal process. I will note that I think Senator Rich is reading, the original intention was sort of to make it clear that we would not lead in a legalistic way by having an attorney at the meeting in the ordinary circumstance. Again, maybe that can be made more clear. I am also trying to remember and I will confess that I don’t remember specifically the details of the AAUP recommendation, but I do think there is an idea that there be involvement at the appropriate academic levels and hence chair, dean, provost, but I also get the scenario of the Inquisition like feel, if I might say, of the faculty member in trouble facing such a panel.
Senator Kalter: Yes, especially now that you have put it as an Inquisition, if the faculty member at that point has not called in their attorney or some other assistance, it is them against four or five people, which is pretty intimidating. Especially as we have gone over, a lot of people only learn their rights while they are going through the process rather than knowing them beforehand. Anything else on 1 through 4? 

If not, let’s go to 5 and just do 5.a, b, c and d. “If a mutually agreeable solution cannot be found and it is determined that suspension is necessary, then the following process will take place. a. the chair/director,” I am just going to say chair and DFSC. “The chair will consult the DFSC. Such consultation will entail informing the DFSC of the areas of concern and the reason why suspension is indicated. Such consultation will include review of relevant documentation/information, for example past performance evaluations, investigation report, and/or advice of legal counsel. b. The faculty member shall be notified in writing of the consultation with the DFSC, including the reasons why suspension is indicated. The faculty member shall have the opportunity to present reasons why suspension should not occur in writing to the DFSC. The faculty member’s written statement shall be submitted within five business days of notification of the consultation with the DFSC. c. There shall be documentation of the consultation with the DFSC. The elected members of the DFSC may make a nonbinding advisory recommendation to the chair. Consultation with the DFSC documentation of such and any recommendation made by the DFSC shall be completed within ten business days. d. Following DFSC consultation, the chair shall consult with the dean and the provost and provide written notice of the decision to the faculty member, dean and provost within five business days. The DFSC shall be informed of the decision. If the reasons for the suspension also constitute adequate cause for dismissal as described below and in XIV.B.1, the written notice shall so indicate and the dismissal procedure as delineated below shall commence.”

I am actually going to start the comment on this one because it may send us in a different direction and may or may not save us time. A couple of things. I just want to observe that when we keep repeating that the DFSC is nonbinding, it worries me because we already know that we are all advisory to the president. But it also worries me in the context of 5c because the DFSC is not advisory to the chairperson of a department. They are, whatever your constitution of your DFSC, they are four equal voting members on the DFSC. So I think that reflects a misunderstanding of our processes. What I am mostly concerned about here though is that I don’t think the DFSC should be involved in this. I think that this should go always and in every case to an AFEGC process. That is what the AAUP recommends, that the academic freedom committee on any campus be the one that is immediately called into a situation of suspension and I would actually also add that I think only the president should be able to authorize a suspension. That essentially the process starts, the AFEGC is called quickly together, recommends to the president. They say something like the propriety of the suspension and the length and other kinds of recommendations and then the president takes that into account. Now of course, he or she could decide to go against the academic freedom committee’s recommendation, but generally probably would not and also he or she would also be getting advice from legal counsel most likely at the same time. I think that is a much sounder process because then it also does not prejudice any DFSC against the person if a dismissal proceeding is begun and I believe that according to the usual process, the DFSC is involved in a dismissal proceeding. It would also immediately put a review of this in terms of academic freedom issues so that we would have that body in some way reviewing that. The details could be worked out whether it is the entire AFEGC or a hearing committee or what have you, but I think it might be advisable for this process always to go to AFEGC rather than through a DFSC process.
Senator Daddario: That comment, again, I am just voicing faculty comments that have been made on this. Your comment helps to answer this question which I think was made by either collectively a D or SFSC is how it is labeled here about Section 5d. What happens in a case when a DFSC and the chair disagree? This needs to be articulated and if it is not articulated, but your solution sort of fixes that problem.

Senator Kalter: You also have cases where a person has a history with their DFSC and people have long memories and they are not always accurate and they are not always fair and one of the points of the AFEGC process is to pull something out of a 30-year long relationship and say let’s put fresh eyes on this and see who is behaving and who is not behaving, who is being ethical, who is threatening whose academic freedom. Is that claim even valid? Did you misunderstand what the person said or was it real? So, yes, I think the comment that you are referring to, I would concur that is a huge problem. I mean it is not just if the DFSC disagrees with the chair, but if there is a split of any kind and especially because in many ways because the chair is the supervisor at the same time, it puts them into a certain kind of legal jeopardy, I think, or it might, because technically speaking, they are responsible for certain types of things as a supervisor that the rest of the DFSC is not. I am sort of looking to Sam to see if that is correct or not.
Dr. Catanzaro: And that’s true, which is in part the rationale behind it being an advisory recommendation. Your point about generally the DFSC being however many people it is in that department or school each having a vote and I think the rationale behind vesting this responsibility with the DFSC was to respect our general approach that we want decisions made locally and involve an elected…I know that AAUP strongly recommends that elected faculty bodies be involved, so we thought a local elected faculty body would be the DFSC. Just in response, not necessarily disagreeing with moving it to AFEGC, but noting that we have a very decentralized culture in terms of decision making, especially in ASPT practices. In fact, the URC on an unrelated topic today, there was comment about the wonderful diversity of approaches to doing annual evaluations, etc. as people were sort of studying the various department and school guidelines. A story for another day, but respecting that local, decentralized culture.
Senator Crowley: If I may weigh in a little bit here. I really respect the idea of giving it to AFEGC rather than giving it to a local DFSC because at the moment the policy would say that it wouldn’t be people from one’s own area. I think it would be a more secure decision at the end and possibly a more dispassionate, more objective kind of decision rather than worrying about knowing this person who is my colleague and it might really be in our best interest to take it out of DFSC and bring it into AFEGC and let eyes that do not know the inner relationships within departments make the determination. It could be easily written into the policy as well.

Senator Kalter: You make a really good point that I hadn’t thought of. I was thinking of the antagonistic DFSC members, but there are also very sympathetic ones who can make really bad decisions in cases like this and then you have problems that become endemic in the department.

Provost Krejci: I was just reviewing AAUP and they just say a faculty committee, which is interesting in terms of what you referred to, but I just want to point out however you go, if you go down further into the document on 7, it says suspended faculty members retain their right to file a grievance with the AFEGC. So if they don’t then go to the appeal there, there may be some other consequence for that decision.

Senator Kalter: I am not sure which AAUP you are reading.

Provost Krejci: We are just talking about your comment about the same article that you are talking about that does say before a faculty member is suspended, a faculty committee should convene.
Senator Kalter: So the use and abuse of faculty suspension on the AAUP very specifically says it should be the academic freedom committee that reviews it.


Provost Krejci: Okay. I am just referring to C, consultation with faculty committee stipulates that before administration suspends, it should consult with an appropriate faculty committee. 

Senator Kalter: Maybe a different part of the policy that I am referring to.

Provost Krejci: Could. I am just reading the article you referred to, but my real point is that you may…the appeal then would go right to the president and so it would skip one appeal step and I just wanted to bring that to attention that that then would change the number 7. It would change number 7 in the policy because it says after suspended, has a right to file a grievance with the AFEGC, in our policy the way it stands. That is really the point to look at that as a consequence of any change.

Senator Kalter: Are there any other things about 5 before we go on to 6?

Senator Rich: Quickly. It appears that the real decision makers under the way it is written are chair, dean and provost and in item 2 and in 5d, the chair, dean and provost are front and center and the other parts of c are something of a detour through the DFSC for the purposes of inclusion of some local opinion. I want to ask about d. It looks like when we say who actually makes the decision. So there is a decision. Who makes the decision appears to be a trio. There does not appear to be one particular individual that is the decision maker. It looks to me in d that we have a decision of the chair, dean and provost jointly stated and then the president and the AFEGC’s role in appeal more or less, but that is where the nexus of the decision is, but it is never one. It is three. I don’t know the intent. Any discomfort with that? So it is consultative. We are never having one person make that decision. Was that intended?
Dr. Catanzaro: Yes.

Professor Houston: I do have, based on your feedback, I do have to say it’s certainly worth the URC revisiting the whole issue and we respect your feedback related to the close proximity of colleagues that would be serving on a DFSC or SFSC that would then be placed in that position. So I appreciate your feedback on that and it definitely is something for us to consider along with the fact that as Provost Krejci said, one implication would be one less step in the appeals process.

Senator Kalter: Depending I think on how you put it through the AFEGC, because that is a pretty multi-level process in many ways, at least in certain iterations.

Senator Cox: Going back to the prospect of taking an issue before the DFSC at the local level rather than directly. I think that we need to remember that the chair too is a faculty member, at least in our department. So in that case, we have the chair being evaluated by the DFSC, of course, recusing himself or herself, but the dynamics and the aftermath of administering that department after the decision has been made in favor say of the chair, I think would be onerous to say the least. Do you understand where my argument is going?
Senator Kalter: Let me say something explicitly that you did not say. I believe that you are talking about the instance of if the faculty member accused is indeed the chair, him or herself.

Senator Cox: Yes, the chair.

Senator Kalter: Excellent point.

Dr. Catanzaro: An interesting point too because chairs are not covered by ASPT policies. They report to the deans directly and so if a chair were to engage in behavior that might raise the question of suspension, then I think the dean would. I guess it would be a question as to whether it was limited to their fitness to continue as chair and then a separate question would be whether it was related to their fitness to continue either temporarily or permanently as a faculty member.

Senator Kalter: Let me ask about that because there is a recent case of a chair going through the promotional process.


Dr. Catanzaro: That is the one exception.

Senator Kalter: So chairs are at least partially covered by ASPT.

Dr. Catanzaro: Yes and that is correct. To make that clear, chairs are not evaluated annually through the ASPT system for the purpose of performance evaluation, but for purposes of promotion in rank, they would go through the ASPT process and in fact that also applies to associate deans with faculty status who are on AP lines. Chairs are odd because they are on chair lines, which is a different category all together, but that is more detail than you need.

Senator Kalter: In the interest of time, since we do still have an action item, let me go through 6, 7, 8 and see if we have any comments on those. 6 is a suspended faculty member may appeal to the president within ten business days of the written notice from the chair. Such appeal must be in writing with copies provided to the chair, dean and provost. Appeals may be based on substantive or procedural grounds. The president shall rule on the appeal within 21 business days. 7, Suspended faculty members shall retain their right to file a grievance with the faculty Academic Freedom, Ethics and Grievance Committee if they believe their academic freedom or the Code of Ethics has been violated. Suspensions will remain in effect while such grievances are adjudicated. 8, Faculty members who are suspended as a preliminary step toward dismissal for cause will retain their right to due process throughout the dismissal proceedings, which shall follow the principles and steps described below. Any observations, comments on those?

Senator Rich: If one moves the AFEGC up into the DFSC’s role, then the president is the last stop and there isn’t an appeal process following.

Senator Kalter: Essentially, the president is the last appeal in the AFEGC process as it stands now.

Senator Rich: So it’d circle back.
Senator Kalter: No, what I mean is that when somebody has an AFEGC case, it can ultimately be appealed to the president. So that would essentially remain the same.
Senator Rich: However, the president’s first take on that, there is nobody telling the president to think again. If one were to move the AFEGC forward when the president makes his or her first judgment on this, nobody is going to ask the president to reconsider, whereas in this, as written, the AFEGC would play that role explicitly.

Senator Kalter: Other observations on those? The only other thing I would say there is to reiterate that I am concerned about the guilty before proven innocent part of number 8. It is not a preliminary step towards dismissal, but faculty members who are going through academic due process towards dismissal for cause would always retain their right in both processes essentially, or some wording such as that. Anything else on any of those? We have gotten through number 8. Wonderful. That is a big accomplishment, so now we are going to move on to the action item.

Action Item: Proposed creation of an ad hoc Senate external committee on University-wide equity reviews for ASPT faculty

Senator Kalter: So we have a presented you a proposal for a one-year long ad hoc committee of the Faculty Caucus and so we kind of put it in Blue Book language so it would be very, very clear. A couple of people had asked some questions about this last time, so I just wanted to say what the Executive Committee talked about. In terms of the scope, whether it was compression/inversion or for social reasons or what have you, that is for that committee to narrow the scope to what it essentially thinks is doable. I happened to run into Shane McCreery and talked to him about Senator Rich’s concern about the voting versus non-voting and this is sort of an ASPT linked committee and those do not tend to have non-faculty in voting positions. Basically said to him, I don’t think any committee, any ad hoc committee, would try to pressure you or the rest of the administration to do anything that is not doable, essentially. So whether voting or non-voting, it shouldn’t be an issue and hopefully isn’t in most of our shared governance processes. He did indicate that there is no increased liability, which was another question that Senator Rich had iterated that perhaps if we were doing reports other than the compliance reports that we might open up areas for liability. He didn’t think so. In terms of URC reaction, URC was actually the body that asked for some sort of task force to look into this issue, so I am not sure I would consider it an expansion of the charge. It is really an attempt to actually have somebody other than URC look at this and then come back to them with recommendations. With that, are there any other comments or questions about the proposal to have an ad hoc committee next year for ASPT equity review?
Professor Houston: I had asked about the designee.
Senator Kalter: Oh right. Thank you very much. Appreciate it. So Professor Houston had asked. Right now we have three faculty members elected from the Faculty Caucus and that would be after an effort to bring in sort of CVs and kind of skills and interests that people might bring to this group. A member of the Faculty Caucus, a member of the University Research Committee elected by the URC and then also the chairperson of the Caucus and of the University Research Committee and Professor Houston had asked, could it be a designee of the chairperson of the URC. I don’t see any reason not. That seems to be a friendly amendment. Does the rest of the Exec Committee agree with that? Senator Daddario is nodding his head, Senator Lonbom. Senator Hoelscher had to go home. Senator Crowley, does that seem friendly.

Senator Crowley: Yes.

Senator Kalter: So I would say yes, we can put or designee on both of those actually for chairperson of the Faculty Caucus and chairperson of the URC. Thank you Professor Houston. Anything else? Alright, so this is coming as action. I put it officially as a motion on the floor from the Executive Committee. Is there is any debate?

Senator Cox: If passed, when do we expect the ad hoc committee to begin? Would it be this fall?

Senator Kalter: Yes, probably. We are about to go into spring break and after spring break, things get wild around here. So my sense is that asking one more time for volunteers, because we have sent out a number of calls for volunteers this year for various reasons. It is sort of an unusual year this year. I think probably we’d try to do a call for statements of interest early in the fall, constitute the committee by September or October probably. Any other debate? Wow, we might actually go in front of our hard stop time. 
Motion: By Senator Kalter on behalf of the Executive Committee to institute a 2016-17 ad hoc committee for ASPT equity review. The motion was approved by the caucus with the exception of Senator McHale, who abstained.

Adjournment
