Faculty Caucus Minutes
Wednesday, November 10, 2010

(Approved)
Call to Order

Senator Holland called the meeting to order immediately following the Senate meeting.
Approval of Faculty Caucus Minutes of October 13 and October 27, 2010
Motion:   By Senator Cedeño, seconded by Senator Wedwick, to approve the Faculty Caucus Minutes of October 13 and October 27, 2010. 
Senator Fazel: There was a comment by Dr. McGuire last time.

Dr. McGuire: I read them, but I don’t remember what it was.

Senator Fazel: Maybe we could talk about it later on, because in one place Dr. McGuire said ‘he thinks we can’ but in another place, ‘he thinks we cannot.’ So if I could talk to you and you agreement with that, then we could let Cynthia know.

Ms. James: He said it both ways.

Senator Holland: I am not sure if that is a correction or a clarification. 

The motion was unanimously appealed.
Team Excellence Committee
Senator Holland: Before we head on, I do have one piece of bookkeeping that we need to do. The Senate needs to supply two members for the Team Excellence Committee. This is a fairly low impact committee where you will meet once to go through the nominations and once to vote on the nominations for the Team Excellence Award. I don’t know if you are familiar with the Team Excellence Award, but there are teams of faculty and staff and students who come together to do an unusual and a significant project for the university. I will be on it.
Senator Solberg: I was on that last year.

Senator Holland: Would you like to be on it again?

Senator Solberg: If I could self nominate, sure.

Motion: By Senator Stewart, seconded by Senator Kalter, to accept Senator Solberg’s nomination. The motion was unanimously approved.

Information Item:

09.07.10.01 
ASPT System Proposed Changes (Chuck McGuire, Associate VP for Academic Administration, Rodger Singley, Chair of the University Review Committee) (Please bring copy distributed in 9/15/10 packets)

Senator Holland: We are now down to the Right of Access of Personnel Documents (Item 11). The change in the first part is unsubstantiated anonymous communications other than student evaluations shall not be included in the official personnel file nor used as part of the ASPT evaluation or decision.
Senator Bonnell: Milner faculty had a question about—you had added the word unsubstantiated and we were wondering why you added it and if you could just remove that word. 

Dr. McGuire: I think there comes a time if you do an anonymous communication, there comes a duty to actually look at it from the standpoint of the chair. For example, an accusation of sexual harassment, I think the department chair or someone has the affirmative duty to look at it and if it is substantiated by other proof, it has to be looked at, it has to be reviewed, and it has to become part of the file. You have the unsubstantiated accusations that you would not look at, but if there is independent proof or independent substantiation of that accusation, then I think you have to take a good hard look at it and include it in the file.

Senator Bonnell: We noticed that there is similar language in item 4, so what’s the difference between 4 and 11 that you didn’t add unsubstantiated in the other one. In Item 4 it was in what would be C.2.d and it would be the new “e”.

Dr. McGuire: This one has to do with what is in the individual’s personnel file, as opposed to being used in the evaluation of the faculty.

Senator Kalter: I would like to know how one would propose to substantiate an anonymous accusation of sexual harassment.

Dr. McGuire: I think you would have to call the individual in and talk to them.

Senator Kalter: But that’s not anonymous.

Dr. McGuire: I am talking about the person who has been accused.

Senator Kalter: How is that person expected to substantiate their innocence if they are unable to meet their accuser?
Dr. McGuire: I don’t think it’s necessary for them to do that at this point, but we have the affirmative duty to investigate any complaint, substantiated, unsubstantiated, anonymous or not that is taking place. If we don’t,  we are in deep trouble.

Senator Kalter: It’s my understanding that any time, for example, a student comes to me and says X, Y, Z professor is sexually harassing me that I cannot keep that person’s name confidential when as I am supposed to, by duty, report that to my chairperson.

Dr. McGuire: That’s right.

Senator Kalter: So you may want to keep that person’s name confidential from the accused, which I would doubt that you could; that’s not anonymous, that’s confidential.

Dr. McGuire: Probably what would happen in that situation is the student would be referred to the Office of Diversity and Affirmative Action, Shane McCreary’s office.

Senator Kalter: I guess my point is we had already discussed that very thing several weeks back when we first went through this sort of haphazardly and I thought that we had agreed that unsubstantiated should be removed from that that sentence, that that was a settled issue. I am really confused about why you would want to keep in a line that says substantiated anonymous. In other words, why would you want to have it ok to have substantiated anonymous. I just can’t think of a case where you can substantiate an anonymous accusation against somebody. I can’t think of a single instance where you would be able to substantiate somebody where you don’t know who it is that is making that communication.
Senator Stewart: I might be able to think of one.  It could be an interested third party who is making the accusation. They might know the person is being harassed and they drop a note by dean’s or chair’s office. That person might be in the class and doesn’t want any repercussions, so they make an anonymous accusation so that somebody can investigate,

Senator Horst: Students make suggestions all the time and comments in their evaluations, but they are not necessarily substantiated.

Senator Holland: But those will actually be there.

Senator Horst: And those will be in there, so I think the qualifier…

Senator Holland: But those are specifically accepted.

Senator Cedeño: Actually, one of my colleagues had an issue with this and this is what he sent me. He said the inclusion of unsubstantiated anonymous seems redundant because by earlier definition, only student evaluations can be anonymous. Hence, any other anonymous must be unsubstantiated or at least not allowed.
Dr. McGuire: Don’t forget we are dealing with what goes in the personnel file, as opposed to what goes in the evaluation system. There are two different issues that we have to deal with and I think that there is a difference here between the two.

Senator Van der Laan:  Senator Stewart, that’s not really anonymous if a third person is coming forward. 

Senator Stewart: The person making the complaint remains anonymous. They might write a note and drop it in a mailbox. They don’t want anybody to know who they are, but they are naming the person being harassed.

Senator Van der Laan: But that’s, again, a matter of confidentiality more than a matter of anonymity. I really think there is a problem saying unsubstantiated and anonymous because it kind of allows for a back door entry of anonymous denunciation, which I think this is trying to prevent. Maybe this could be circumvented by saying something along the lines of unsubstantiated and/or anonymous. I think they are different things, communications, etc. Senator Horst’s comment about our student assessments or opinion polls, what you have identified is a problem with that system, altogether, but that’s another matter.
Professor Singley: I think part of the URC’s thinking on this by definition, we were defining the student evaluations as both unsubstantiated and anonymous and allowing the inclusion of those because they truly are both without some sort of investigation in most cases anyway.

Dr. McGuire: But the “and/or” might solve…

Professor Singley: Right, the “and/or” would certainly be…

Senator Fazel: I was thinking about the case that Senator Stewart mentioned that somebody you are aware of, a student who might have been harassed by someone else, and then you would write a note about that without putting your name on it. In my opinion, that should not be a part of the file, because based on that accusation, they have to go investigate and the result of the investigation should become part of the file.
Dr. McGuire: But the file has to include what started the investigation.

Senator Holland: I suppose at that point, if there was an investigation, that would be part of the investigation file.
Dr. McGuire: Absolutely. It has to be.

Senator Holland: At that point, it would be substantiated and if it goes nowhere, that note would be thrown out along with all other references.
Senator Ellerton: My question is related, from the student end, that a student can really, according to this, make any statement they like that as part of the evaluation and that gets included in the file, even if that is an accusatory statement. And presumably, that may or may not precipitate some investigation. Is that a correct interpretation?
Senator Holland: I think that that would be correct. On the student evaluations, students are free to write basically anything they want to. It doesn’t mean that anybody is going to take them seriously if they are doing outlandish things, but it will be a part of the permanent stack of documents someplace. That’s my reading.

Dr. McGuire: Umhm.

Senator Holland: Anything else on this particular paragraph? Ok, then number 2. “Any file kept in Human Resources and/or Department/School or College office for the purposes of retaining information related to summative review shall be accessible to the faculty member in accordance with University policy and state and federal statutes.” They are just adding “Human Resources” in here so, pretty much all permanent records.
Dr. McGuire: Right.

Senator Holland: Any issues with that. Alright. Number 3 appears to be much the same thing—just putting Human Resources in. B. Faculty Access to Personnel Files. Faculty members have, and it is marked out, an unqualified right the right to examine materials that are considered. “Unqualified” is no longer there. So we do have the right. It’s not unqualified.

Dr. McGuire: The reason is number 3 is now qualifying that right.

Senator Holland: So here we are at number 3. The right of faculty members to examine written materials does not extend to letters of reference or to external peer review documents for that faculty member under 820 ILCS 40/10. However, an external reviewer may provide a written and signed waiver of confidentiality permitting the faculty member to examine the peer review letter(s) and/or documents. As I recall, this did have some questions the first time through. Have we resolved those?
Senator Fazel: We brought it up last time, but I don’t think we resolved it. The issue is if somebody writes a letter that results in denial of tenure or promotion for a faculty member, but the faculty member does not have access to that, how do you even appeal the case when you don’t know what’s in a letter that has been written about you? To me, that’s a major problem.
Senator Van der Laan: And in the case where there is real dishonesty from a chair or a DFSC, it could skew or even falsely report what a letter says in a tenure or promotion case and the faculty member would not have any way of knowing the content of that letter.

Senator Fazel: Also, the reviewer, who has written the letter. The faculty doesn’t know who the person is to be able to even defend himself or explain maybe what’s in that letter.

Senator Van der Laan: Is there any way around this?

Dr. McGuire: No.

Senator Holland: There are things that we could potentially do as far as what’s allowed to be considered, I suppose. We could, as Senator Fazel has recommended, say that we only consider things where people have signed the waiver. I suppose departments, themselves, could do that if they wanted to. As a university, do we want to take it down to the college level saying that that cannot be done or do we want to leave it up to the department or college to decide? I remember a couple of years back when Dean Olson first came in, he wanted a change for requiring all tenure and promotion to have external review letters and he wanted the added stipulation that those people who wrote the reviews, you could never have worked with them before. For here, that would probably not be a good thing. That would have been acceptable at the college level.
Senator Van der Laan: Chuck, do you know what precipitated this law?

Dr. McGuire: I really don’t. The law has been around since 1986; we’ve simply not been following it. This is the Record Review Act, which is about six pages of small print, and I believe, and this is just a guess, it was meant to protect the reviewer. I think obviously it was meant to protect the reviewer. The exception and I’ll read it. It’s the very first exception to the right to look at your personnel file. “The right of the employee or the employee’s designated representative to inspect his/her personnel records does not apply to a) letters of reference for that employee or external peer review documents for academic employees of institutions of higher education.” I honestly don’t know why it’s there aside from maybe there was an instance—often bad cases make hard law or hard cases make bad law, as the case may be. It’s going to have to take a legislative review. 

I wanted to point out that right now in Procedural Conditions: Considerations Related to Tenure, under tenure polices, Article 9, and this is not part of what we are suggesting to be changed, d.3 says that “A department/school may require that peer evaluators, external to Illinois State University, review the credentials for each faculty member who is a candidate for tenure. If peer evaluation is part of the department/school’s tenure review process, this fact must be stated in the department/school policies and procedures document. Department/Schools using external evaluators shall provide to evaluators department/school, college and university mission statements, a written description of the candidates assignment of efforts and activities for the entire time span being evaluated. The written evaluation of external evaluators becomes a part of the candidate’s tenure application.” I think that departments and schools can place whatever considerations they want on it and probably need to take a look at in the light of these situations. I think that there are enough variable conditions out there that it probably ought to be up to at least colleges or departments.

Senator Holland: I think it’s fairly obvious why you did it in that in the first place; you want to have very candid reviews. If you know that somebody is going to be looking at something, you tend to be a little bit kinder.

Dr. McGuire: Since we learned of this, we have created a waiver of confidentiality form that is now on the Provost’s website and we are pointing departments to it in every case. I think every case that I know of, they are sending out this waiver with every request, but that’s up to the departments to deal with.

Senator Cedeño: Again, this is related to one of my colleague’s comments. A faculty member was asking about when the reviewer can waive the access. In other words, is it possible for that reviewer to be asked and initially didn’t sign the waiver, but signed it later? 
Dr. McGuire: You can sign a waiver at any time.

Senator Cedeño: That might be an alternative for one of the cases.

Dr. McGuire: There is nothing stopping a department from saying, ‘we won’t consider a review unless there has been a waiver.’ That would be up to the departments.

Senator Kalter: I can see both sides of this question. I agree with what Senator Fazel said, ‘how are you going to respond to something when you don’t know what the person said.’ Senator Van der Laan said if you have an unethical situation. Both the department and institution have an interest in maintaining the academic integrity of those reviews. If I am reviewing somebody at another institution, I kind of want to stay confidential so I can say frankly what I think of their…usually I turn down opportunities to review people negatively. If I don’t like their work, I probably would say I prefer not to serve as a reviewer in that case. All this is leading to is can we keep this at the department level because I think it’s important that it to be decided on that level and maybe we could insert language that says, ‘if a department requires waivers of confidentiality, they must have that in their ASPT document’ or something like that, so that it suggests to the departments they could take that option, but it does not require them to do so and then they would have to have a conversation about that.
Professor Singley: I think it’s always been the URC’s intent to allow ultimately departments to decide, because there are very different cultures. Our department’s never used these. I don’t think any of our College of Business Departments do. But Math, for example, relies on these.

Senator Ellerton: I would support that departments are able to do that. The one case that I will cite was not at this university, but was a person I, myself, provided a reference for. This person was getting a promotion, which I believed they should get. Eventually, in conversation, it was revealed who that person had nominated and immediately we said the next time you go up for that nomination, leave that person off because they have a personal grudge. They did and they got the promotion, so it does happen and it hurts. So I think that that flexibility is just very important.

Senator Holland: What I am hearing is people can see both sides, but the possibility of adding an additional line in here specifically pointing out that you can require the waiver at a departmental level might be…
Dr. McGuire: But it needs to be here in the guidelines. I think I like that.
Senator Holland: Yes, something along those—but also having it actually here so that the possibility is in here so departments realize it.

Senator Fazel: I like the idea of having it flexible and leaving it up to the department. My only concern is once you see that this is the law, most of us will say this is the law. There isn’t anything we can do about it. So adding a statement making it clear to departments that they do have a choice in terms of first of all sending that waiver and secondly they have the choice to decide as a department that if something comes back without the waiver they could, as a department, decide not to look at it. So I would like to see something like that in the document that makes this possibility clear to the departments.
Professor Singley: I would simply add to this along Senator Kalter’s lines. In the spirit of what’s being done with the search process of best practices, I would not want to put it in the ASPT document but some suggested best practices for departments who choose to look at these when the waiver is not signed. Maybe some wording that departments very seriously consider the integrity, honesty, other wording of this since the candidate will have the no opportunity to read these. So putting extra stress upon the DFSCs truly investigating these with the idea that there is no way the candidate can respond to them. So it puts a little more responsibility—a reminder. That might be a suggestion that departments might consider doing. It is not something we would want to put in the ASPT Guidelines. I think that would maybe possibly address some of the concerns—kind of a reminder for the DFSC of the seriousness of that.
Professor Holland: Are suggesting just writing a completely separate best practices document?

Professor Singley: I think at some point, there is maybe going to be some suggestions coming down, not to appear in the ASPT, but just questions that have come up. I made notes of quite a few things I’ve gotten over the years as URC chair that at some point probably belong out their—some suggestions for DFSCs and SFSCs to consider.

Senator Van der Laan: I really don’t see a solution to this since you can’t get around the law as stated, but it has created a conundrum I think. As we heard, it is not unheard of that academics hold grudges and take vendettas. I don’t have any fear from my current chair, but if my chair chose to solicit people who wanted to torpedo me, I’m sure he could based on reviews of books I’ve written over my career. Again, that’s even writing a document about best practices is not going to prevent that because of human frailties and foibles.

Professor Singley: I certainly cannot prevent it. Again, I am trying to reduce the probability.
Senator Holland: Further comments on Item 11.

Senator Van der Laan: Why was C stricken? I actually kind of like that.

Dr. McGuire: Because we can’t do it.

Senator Van der Laan: How about ‘may be notified’?

Dr. McGuire: There are a number of instances where a subpoena is actually under wraps and you can’t notify the individual. We’ll start with Homeland Security and work down from there.

Senator Van der Laan: Again, I bring this up because of various practices that occur in lawsuits.

Senator Kalter: I feel like every time this has been brought up, there have been some instances of places where you can’t do it that are being used to justify never doing it. I feel like that’s the function of our University Counsel to determine the difference between a subpoena from Homeland Security and a subpoena from someone’s wife or cousin who wants to sue them and that we should leave it open so that unless it is against the law, we allow faculty to know when their records have been subpoenaed. I just can’t understand why we would not want to do that and make it specific in each individual case.

Dr. McGuire: Who makes the decision?
Senator Kalter: The law.

Dr. McGuire: No, somebody on campus has to decide.

Senator Kalter: That’s what I said. The University Counsel’s job is to determine when we have to follow certain laws, right?

Dr. McGuire: Of course.

Senator Kalter: So wouldn’t it be University Counsel determining a restriction against telling the faculty member and in all other cases, it would be ok? Honestly, how many times do we get our records subpoenaed?

Dr. McGuire: More than we think, I think.

Senator Kalter: But I think it is still the job of our University Counsel to decide is this a subpoena that cannot be disclosed to faculty or is this one that can be, rather than just making a blanket decision that we are never going to tell faculty when their records have been subpoenaed.

Dr. McGuire: I hate to speak for her, but the discussion I had with her on this point was this was going to be a major burden to look at every subpoena that comes across the desk, whether it be from every divorce case, every bankruptcy situation, every civil trial, every criminal trial and look at the subpoena for the records, and they happens fairly commonly. That was the conversation we had that this would be a substantial burden.
Senator Kalter: I’m sorry to hear that, but I really strongly feel that we should maintain open records as much as we can. And if it’s a burden, then it’s a burden that I would like us to take up. I really don’t think it’s a good idea to fall to especially the Patriot Act and say, ‘well, the Patriot Act is in place, so we are going to completely change our policies.’

Dr. McGuire: It’s deeper than that. There are criminal instances, even some civil cases, where the judge has imposed a requirement that they cannot be publicized.

Senator Holland: Seems like aside from things that are very obvious, where it’s specifically stated, or it’s something involving the Patriot Act, then it seems like it shouldn’t be all that difficult to determine.

Professor Singley: How about a civil case, for example, which turns into a criminal case. I can see certainly in the science fields—it may not happen at our university, but a suit involving research about a company, product, etc., starts as a civil case and turns into a criminal case. You are putting the university in an extremely risky position, I believe, forcing them to make that call.
Dr. McGuire: I’ll raise the issue again with legal counsel. I really have some concerns about this one.

Senator Van der Laan: This seems to me to be a pretty broad point as well. I don’t think we can address all of it here and maybe you need to take time for it, but if you’re subpoenaed, are you are under investigation?

Dr. McGuire: You are party to a lawsuit or likely to become one.

Senator Van der Laan: If you are in a lawsuit, or likely to be in one, then at some point, these would have to be parts of the disclosures.

Senator Fazel: When a subpoena comes, does it state on the subpoena whether it could be disclosed or not?

Dr. McGuire: No.

Senator Fazel: So even if it’s from Homeland Security, they do not say the university should not…

Dr. McGuire: That they may state very affirmatively.

Senator Fazel: How about, for example, a judge. The judge does not necessarily say that?

Dr. McGuire: No.

Senator Fazel: If the judge doesn’t say it and the university discloses that information, is that going to be a liability for the university?

Dr. McGuire: Yes.

Senator Fazel: Even though the judge doesn’t say…

Dr. McGuire: If it were a non-disclosable item, we have to research that one.
Senator Fazel: So by law there are some non-disclosable subpoenas, but it’s not necessarily stated on it.

Dr. McGuire: Yes.

Senator Kalter: Maybe you can clarify this for me, Chuck. My understanding is that when two parties are involved in discovery, the other party has to know.
Dr. McGuire: Yes, in an ordinary civil case; yes, that’s right.

Senator Kalter: So are you saying in other words that you’re not entirely keeping the subpoena itself secret from the faculty member because they are going to find it out through their lawyer rather than through the university?

Dr. McGuire: No, that’s not the rationale of this, although that will be the case…

Senator Kalter: That will be the case unless they are being accused of being a terrorist or some other such thing.
Dr. McGuire: Or a criminal drug dealer or whatever—that sort of thing.

Professor Singley: There is also the possibility your records could be subpoenaed when they are investigating a colleague. You may not be a target of the investigation, but information could be in your records and you could be a partner to it.
Senator Kalter: If my records were subpoenaed in a case against one of my colleagues, I wouldn’t be allowed to know about that?
Professor Singley: In a criminal or Homeland Security case, no.

Senator Kalter: I will leave unsaid what I will say later.

Senator Glascock: I have a background question. I think I might have missed this as part of the last discussion, but the Illinois law that requires the university to notify the faculty member is no longer in effect?

Dr. McGuire: No, I don’t believe that there was ever an Illinois law.

Senator Kalter: It says, ‘under Illinois law…’ (Item 11, C.)

Dr. McGuire: Oh, it does say that. That law I know is not there.

Senator Crowley: What was that law?

Dr. McGuire: I don’t know.

Senator Crowley: You need to clarify it a great deal before we can establish this.
Dr. McGuire: Ok.

Senator Holland: Shall we move on to Item 12, Appendix 1. The first thing is the calendar for reappointment. Under item b) “To provide faculty with an opportunity to have all materials considered, not later than February 1 of the second academic year of service or if the appointment terminates during an academic year, at least six months in advance of its termination.” So basically, we are switching from December 15th to February 1st to make sure that faculty have the opportunity to be evaluated on their second year, because as of December 15th, nobody has turned in faculty productivity reports. You would be evaluated pretty much on the same information you had at the beginning of the spring.
Dr. McGuire: In the interest of full disclosure, the dates that were originally here, March 1st, December 15th and the 12 month are taken directly from an AAUP recommendation. We considered that strongly within the URC. We brought it to the President and to the Provost saying we want to vary that since it’s an AAUP recommendation and we thought the benefits outweighed the problems in moving forward simply for the reason that Senator Holland mentioned, because in the second year only, there is simply no information by December 15th. So if we move it to February 1st, you have the opportunity to get three semesters material before the group.
Senator Kalter: I had two questions related to this, which really are questions. I was wondering if you could tell us why in general have we used non-reappointments in the past decade o so. Is it generally a problem with someone’s teaching, their research, both, something else? I am just trying to get a picture of how this device is used because it has been, up until now, fairly infrequent. There were an alarming number of them in one of the colleges this past year. I am wondering, in general, overall, why DFSCs invoked this.

Dr. McGuire: It’s a performance issue. It largely has to do with teaching style. I think teaching probably has been, historically, the major issue. I am trying to recall if I remember any with research issues. With research, you can’t get your screen going that early in the game, so normally it’s non-performance in teaching and maybe just non-performance, period. Often, it has been folks who have not taken their obligation seriously. They have not shown up in class. They have not turned in their grades. Or at least in one instance, someone who just disappeared.
Senator Kalter: That’s extremely helpful because I really wanted a picture of what is usually at issue and if anything is changing. My other question has to do with perhaps the larger discussion that you will have later after we look at this whole issue of non-reappointment. I am wondering if one possible appeal solution could be input from the other tenured members of a department because one of my concerns with non-reappointing somebody with only the DFSC, the dean and the Provost involved is that it tends to be destructive to tenure, itself, to the whole concept of peer review and the appointment process the department has gone through to say, yes, we want to hire this person into our department, but then, especially in a big department like mine, but also in smaller departments, you could have five people make a decision about the future direction or the future of a person in a department where 20 or 30 people might have had an important opinion about that or some input into that decision. So, in other words, let’s say that somebody is a candidate for non-reappointment. If the department members, confidentially, nobody knowing exactly what anybody said, vote, yes, I agree. This person should be non-reappointed, then you have some slight consensus over that decision and a kind of way to move forward rather than having it be destructive. If they question whether or not a person should be non-reappointed, then the DFSC is at least getting the signal that there may be a problem with their decision process, so to speak. I don’t know how that could be affected, especially because of the confidentiality issues on either side, but I am concerned about removing the tenured faculty in a department from these kinds of decisions. I am wondering if that could be a possible route to appeal, rather than a CSFC or an FRC or what have you.
Professor Singley: Besides confidentiality, the one that concerns me is that basically these people are going to have to put together a full promotion and tenure packet. If the whole department is going to look at the material to make a decision, you have to have data to make the decision on.

Senator Kalter: Why? The DFSC is asking them for that when they non-reappoint them, right?

Professor Singley: The DFSC is certainly looking at access to their performance reports, their teaching evaluations, etc. They would have to share that with the entire department for them to have any valid input.

Senator Kalter: Yes, but what I heard you say is that it would also be a burden on the non-reappointed.
Professor Singley: We are turning this almost into a mini tenure process in my view, so if we are asking faculty to evaluate them, how much information should we request to evaluate them?

Senator Kalter: I would say that I would only want the tenured faculty to see what the DFSC saw—what they made their decision on—not any more. In other words, the person being non-reappointed initiates the process and then it’s in the lap of the faculty.
Dr. McGuire: The problem is that what the DFSC sees, some of that is, at least arguably, very confidential—the teaching evaluations, the student comments, that sort of thing, which is often very much relied on at this stage of the game. I would have to think about that a little more.

Professor Singley: You also are turning the whole department into the DFSC in a case like that. Would a departmental vote be advisory at that point or would the DFSC have to take it into account?
Senator Kalter: I believe it’s advisory in tenure cases.

Professor Singley: It is advisory in a tenure case. I am just wondering what the process would be if the DFSC is set on a course…
Senator Holland: Just to bring us back to what we are talking about. This is an important discussion that we do need to have, but we are actually looking at changing from December 15th to February 1. 

Senator Fazel: About the date—because it’s really related to this. This is my understanding that later on we are going towards an appeals process for non-reappointment. Would that in any way change these dates possibly? In other words, if we have an appeals process, we would they still be able to do this by February 1st and give the person a chance to appeal that.

Dr. McGuire: If we follow what the AAUP says with regard to reconsideration, yes, we would be well within that.

Senator Fazel: So do they have a process for appeal of non-reappointment also?
Dr. McGuire: Their appeals are almost identical to what we do right now. They state that you have an appeal for academic freedom, discrimination and for adequate consideration and we do all of that right now. We might want to flesh out the adequate consideration process thing a bit more. There is a long discussion in AAUP literature on not going any further and not substituting the judgment of the department in making the decision to non-reappoint.

Senator Fazel: Do they say whom to appeal to—which body?

Dr. McGuire: No.

Professor Singley: I will say the URC—we met Monday morning and I did bring the committee up to speed that we are going to be looking at this issue and so there are some thoughts coming out. I shared with them pretty effectively the concerns of the Senate, so there will be hopefully some good ideas coming forth. Their assignment is to think about this and come up with suggestions and we will bring something back. Again, we are shooting for the spring as my goal—maybe in February—to get something for the Senate’s consideration.

Senator Ellerton: Just a brief follow on the earlier discussion about involvement of faculty in the department at large. First of all, DFSC was elected by the department to consider personnel matters and I believe that needs to be honored. Secondly, the DFSC could in such circumstances invite comment and should be encouraged to invite comments or input. “Comments” is not the suitable word. Invite input from faculty at certain points. They have that power to do that, so I would support DFSC not staying as a closed book, but being open to input, but still being DFSC that considers those matters.
Senator Hoelscher: I am simply echoing a comment you made earlier and that was that we are really just talking about a date and, as important as the conversation is, it’s very difficult to get through all of this tonight.

Senator Holland: Which is the goal. Is there any strong objection to making notice to things we are sending for consideration? We now come down to B where the November 15 has been stricken. It says the “DFSC”, and if you don’t mind, I am only going to read that part “may notify promotion and tenure candidates and the CFSC in writing of recommendations at any time prior to December 15, but must notify candidates of intended recommendations at least ten working days prior to submitting the final DFSC recommendation to the CFSC. The DFSC must provide opportunity, if requested, for the candidates to hold a formal meeting to discuss these recommendations. If the candidate wishes to request a formal meeting to discuss the DFSC recommendation, then the candidate must request a meeting with the DFSC within five working days of receiving the recommendation. Formal meetings will be held under the conditions of Article XIII. B.
The first question I’m going to throw out to you one somebody sent to me: ‘does email count as written notification?’
Dr. McGuire: Sure.

Senator Van der Laan: A formal meeting is not the same as an appeal?

Dr. McGuire: No, it’s a reconsideration meeting, if you will. This provision is intended to answer the 16 calls I get every year on November 14th.

Professor Singley: And I get about 30 of those also.

Dr. McGuire: Because November 15th is a phony date. It doesn’t really exist. It never did. Basically, what we are stating there in the red is what the rule has been all along, but everybody sees the November 15th thing sitting out there. 

Senator Wedwick: I know that this is going to seem really minor, but I do have a suggestion. Take that paragraph and move it to the December 15th area because otherwise you are going to get 100 phone calls saying, ‘do we have to do that on November 1’, too.
Senator Holland: Not a bad idea. There was one place where you wrote only DFSC, not slash SFSC, where it states “they must provide opportunity, if requested”. Any other comments or suggestions for this section? The next date is on February 1st talking about formal meetings will be held under the provision of Article XIII.B. We are talking about the CFSC recommendations. Anything on that one? Alright. March 15th--just adding in negative recommendations by DFSC. This is a fairly important one for us. It doesn’t look like much of a change, but this is where you are getting the opportunity to appeal a DFSC decision as well as a CFSC decision. This is a tremendously important addition. It used to be if you had a negative DFSC, positive CFSC, that’s not appealable. Positive DFSC, negative CSFS was appealable. Now either is appealable. That’s great.
Dr. McGuire: That’s right. 

Senator Holland: February 1st under performance evaluation. DFSC recommendations for performance evaluations must be reported to the “faculty member” rather than “candidate”. The DFSC must notify faculty members of intended recommendations and formal meetings, again, will be held under the provisions of Section XIII.B.
Then we move to the March 31 date under candidate performance evaluation review where, again, spelling out that the appeals will be held under the provision this time of XIII.G. No changes.

Finally, calendar for cumulative post-tenure review, we are to hold appeals under provision XIII.H.

Senator Rich: I had a quick clarification question of what follows on April 15th from March 22nd. The disposition of the cumulative post-tenure review appeal—that would be the CFSC’s decision—is not necessarily the final remedy? For example, if their disposition is that a letter is to be rewritten, April 15th is not necessarily the deadline for the rewrite?
Dr. McGuire: Right.

Senator Rich: So, what is the deadline for the rewrite?

Dr. McGuire: I don’t think we have one.

Senator Holland: So we need to add a deadline.

Senator Rich: Or a requirement that it occur in a timely fashion.

Senator Holland: That concludes Item 12. We now come to Item 13, which we have again just this change of date of notice of termination shall…changing from December 15th to February 1. Any comments? I think we have made it through the changes.
Senator Kalter: I just have a backtrack to item 2 and I don’t remember where this discussion happened, whether it was in Exec or somewhere else. We were requesting consideration of a change to 4.E.1, which is not actually on Item 2, but Item 2 is the one where we were trying to figure out whether the CFSC members from the department should sit in on deliberations. We were talking about potentially changing the way the college ASPT documents are voted in or out. So I had some suggested language there. For 4.E.1, it would say, instead of what it says now which that each DFSC gets a vote, that it would say this: “The college standards shall be approved by a majority of the departments in each college. Each department shall have one vote representing the will of the majority of the faculty who voted.” So that’s my suggestion for a revision because I was hoping if we do move, depending on how we vote on that particular provision, I would really like to see all of the faculty voting in their college, rather than just the DFSCs. I would like to see that in general for the college ASPT standards whenever they change them. The faculty of the college vote, rather than just the DFSCs. So if you could just consider that as a potential change, that would be great.
Senator Wedwick: I am taking my opportunity to go back to the very thing we just finished with. Item 12, under C.  My question is ok we have that February 1st date and we have the February 15th date. The language that is in February 1st is that the faculty member is supposed to be informed of intended recommendations and then on February 15th informed of the final recommendations. That seems the same language to me that you just changed on the previous page; you wanted to strike November 15th because that was when they were supposed to be informed of intended recommendations and the then the final recommendation. So it seems the same exact thing to me. You are going to have the same problem.
Dr. McGuire: No, the February 1st is a firm date, which the DFSCs are supposed to get their recommendations for performance evaluation done by February 1st—the tentative evaluation. They have to then have to have the permanent one done by February 15th.

Senator Wedwick: Does that mean that all of the formal meetings take place between February 1st and February 15th?

Dr. McGuire: Yes.

Senator Wedwick: Is that enough time for that to happen?

Dr. McGuire: We hope so. It’s short time, I agree, but by the same token, I am not sure we want to get into extending the calendar beyond and we moved the performance evaluation period up to February 1st  from January 5th. That’s been that way for awhile. We took the tenure and promotion out and moved that back a few years so we would have room to do all that in that month. It doesn’t mean that they couldn’t finish it before February 1st.

Senator Wedwick: I guess I’m trying to understand. Is this two letters?
Dr. McGuire: It is two letters. It’s an intended recommendation and if nothing happens, it probably turns into the final recommendation on February 15th.

Senator Holland: Under the intended recommendations, once the DFSC has issued a letter of the intended recommendation, is that basically a contract or can they say ‘we changed our minds’, unless there is additional information like they are under subpoena for producing drugs.
Dr. McGuire: Really, really good grounds for appeal if they change it without letting the faculty member know.

Professor Singley: If you find out two days later the faculty member plagiarized three articles…

Senator Holland: That’s perfectly legitimate. If somebody was sitting on the fence and changes their mind, then that’s not a legitimate reason?

Dr. McGuire: No.

Senator Glascock: I had a concern still about Item 10, number 12 in terms of the DFSC letter. It just seems a little vague in terms of how that process would work. I think it sort of creates the impression that it sort of requires the DFSC to change their letter against their will whether they want to or not. That still concerns me. It’s just kind of left out there.
Professor Singley: There are cases on both sides. If I were a DFSC member, I would not like being instructed to rewrite the letter. On the other hand, what the does the candidate win if they win their appeal? The letter’s still there and three or four years in the future, they go up for full professor, you’ve got two letters in the file and most of the information is lost through time.
Senator Glascock: I would guess my point would be that as long the file accurately represents what happens, then I would not have a problem having both letters in there.

Professor Singley: We have the CFSC writing their opinion that this is a ridiculous letter that shows bias. You would have to have an extremely strong CFSC refutable of the original letter.

Senator Glascock: I would like that it would address why they disagreed with the DFSC letter.

Professor Singley: Then if I’m the Provost looking at these in the future, do I then say, ‘I am weighing these two letters against each other now? I become the new decider of who won the appeal.’
Senator Horst: That’s what happens with the decisions whether or not to promote and tenure. There are two independent decisions, so I would advocate what he was saying. You could have a letter from the DFSC and you could have a letter saying this is a ridiculous conclusion from the CFSC. They could both stand and they could both go forward just like you have the decisions of tenure and promotion going forward.

Professor Singley: So your dean is making salary recommendations for that year. You won your appeal and now your dean is looking at both letters. The dean decides to go with the DFSC, even though you won your appeal. How are you going to feel about that?

Senator Horst: I guess because I’m on the DFSC, I view myself as equal, just another sort of body as opposed to the CFSC. I don’t view them as being…I guess they are the appeal board, but I guess because I’m on the DFSC, I don’t view them that way.

Senator Ellerton: Is it possible for the faculty member concerned to have a choice as to whether the two letters are retained, because after all, it is their personnel file? So if there was a choice if there was an appeal and they won, they could say, ‘no, I want the old letter’ or ‘I would like it replaced.’ I haven’t thought through how that might work, but maybe there is some phrasing.
Senator Holland: I can’t think of a reason why a faculty would want to have a negative letter left in.

Professor Singley: How about that charitable faculty member? If I were given a choice, I would definitely have the negative letter.

Senator Ellerton: Perhaps more importantly, I think that the discussion that we had previously on this alleviated some of my concerns, because I’m on DFSC and I feel a little bit the same way as Senator Horst. As I understood the previous discussion, if the CFSC turns the DFSC decision around, they ask the DFSC if they would be prepared to modify their letter. But if they are not, they are not forced to sign the new letter. The CFSC writes the replacement. I think that this was some of the discussion that went previously. In other words, the DFSC is not being asked to sign something that they disagree with, but it would be replaced and that evidence would be in the file. One’s gone. The CFSC would state that that was won in appeal or replaced. So it would be quite evident what happened, but DFSC would not be forced to sign something they disagree with. I think that distinction is important. I would not like to be asked to sign something I disagreed with. I think there should be a way around that.
Senator Glascock: I think that that is a good suggestion. It’s just that it is not really clear from this that that is the procedure. I think if that was spelled out more in this that that would be helpful.

Senator Rich: The letter in the file does get replaced by the CFSC’s rewrite, whether the DFSC corporately or even individually signs or not is then their right to do it. But what’s in the file—you won the appeal. The previously prejudicial, potentially prejudicial, information is expunged from the file.
Senator Holland: Essentially, there’s got to be one letter that goes that makes people eligible for raises.

Senator O’Rourke: The one thing that bothers me is that any of us can serve on a DFSC or a CFSC. There is no reason that we have the capability of writing an incorrect letter at the DFSC level and not at the CFSC.
Senator Holland: That would be correct.

Senator Kalter: I guess I don’t understand how you could have won your appeal. When you get the letter, it’s signed by the CFSC so that everybody knows that you had to appeal.

Senator Holland: It means that people thought you were right.

Senator Kalter: Some people thought you were right.

Senator Horst: Could you clarify what is going to be the procedure going forward?

Senator Holland: The procedure going forward is I am going to try to collect all of the various notes that we’ve made and I will be presenting the committee a list of what seems to have been the consensus. If people would like, I could bring the whole thing back or send it out to the whole caucus after the faculty on the Executive Committee have looked at it. Then we will forward it to the URC to allow them to deliberate upon it, make changes as they happen to see fit. They will then get back to as an Action Item and then we will have to do an up or down vote on each of these things. It had been suggested that we just do a quick straw poll as to how people are feeling in general. I don’t think we want to go through each section now, do we?
Senators: No!

Senator Holland: At that point we will be debating the merits of things, making arguments one way or the other, because there are some of these we are not all going to agree on. Particularly CFSC membership…that kind of thing. I know a lot of people feel very strongly in different directions. At that point, we will do an up or down vote on it, keeping in mind if we do a down vote, as of right now, it means that DFSC or departmental members will recuse themselves. That’s how it’s written currently. If we get these recommendations to the URC in a week or so, how long do you think it would take to happily review them all? It’s only taken us 7.5 hours

Professor Singley: Obviously, it will depend on the extent of the changes being sought by the caucus. Realistically, I told the committee I’ve cancelled many meetings this semester and said when we get these back, we are going to have some very intensive meetings and I would hope to have something back within not over two weeks.

Senator Holland: So potentially, December 8th; that is our next Senate meeting.

Professor Singley: Again, that’s assuming that you get them to us very quickly. I will distribute them via email with some directions.

Senator Holland: If not, it would be the first meeting of the spring semester and hopefully getting them done in the first two meetings or hopefully the first meeting. We have had a lot of discussion.

Dr. McGuire: Senator Reifschneider asked me a question by email. I think it’s fitting and important and that is ‘when does this take effect?’ By its very terms, if you get it done before the first of year, it is supposed to take effect at the first of the year. However, we are sensitive to the fact that the provisions require some movement by the DFSCs over time, including some rather substantial changes in their guidelines. We’ve discussed having the whole thing effective January 1, 2012.
Senator Holland: I would say if we can get this done by early February, that would give people plenty of time at the DFSC level, almost a full year to get things done by January 1 of the next year. 

Dr. McGuire: My only comment there would be that they have enough spring time to work with it.

Senator Holland: I wouldn’t want it to go much past early February. I really do appreciate everybody’s involvement here. This is probably the most significant thing we will do for the year.

Adjournment
Motion: By Senator Hoelscher, seconded by Senator Reifschneider, to adjourn. The motion was unanimously approved.
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